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From what oeooired in the Court of Appeals during Hit aKumehi' 
of the casebf Dease and Mackintosh, in the last Terrn^ vre are induced 
to make some remarks upon the forms preiBcribed bj Law for the mak* 
ing of entries in the Registers of Baptisms, Marriages and Buriab 
kept bj the Priests and Ministers of the various pari&s and eoogre- 

fstions in Lower Canada. The leading Act upon the subject is the 
5 George in., chap, 4, page 611 Revised Statutes. Its preamble 
b sttg^tive of the value of such registers, ** Whereas the keepins' 
of uniform and authentic registers of the baptJbms, marriages and 
burfeJa in this Province will tend to secure the peace of families, and 
ascertain various ci?il ri|;hts of His Majesty's subjects therein.* 

Th» Act enacts that m each Parish Church of die Roman Catholie 
Communion, and also in each oi the Protestant Churches and Congre* 
gatioos within the Province, there shall be kept by the rector, curate* 
vicar, or other priest or minister, doing the put)efaial duty thereof|two 
registers t)f the same tenor, each of which shall be reputed authentic 
and shall be ttmllj^ consid^ed as legal evidence m all Courts of Jus* 
tice, m each of wluch the said rector, curate, vicar, or other priest or 
minister doing the parochial or clerical dutj of such parish or Plrotea- 
tant Church or Con^;regatton, shall be held to enregister regularlj and 
successively all baptisms, marrbges and burials so soon as the same shall 
Imve been by them performed. 

It enacts that previous to any entry in such registers a Justice of the 
Court of King's Bencbf or a Judge, shall number and parapher each 
leaf .thereof, " and such recisfera so numbered and authenticated or 
^ para^, and which shall be kept in manner and form as hereinafter 
** mentioned shall be legal evidence of such baptisms, marriages or 
** burials.* 

A Judge need not nom parapher each leaf of such registers; Ae % 
Vic., chap. 4, having made a new regulation on the subject, (see p. 
616 of tiie Revised Btetute^.) Section 3 of the 35 Geo. III., pre^ 
scribes the form for entries of Mpt»ffls. Section 4 regulates the entriea 
qf marriages, and Section 5 of burials. Too much attention cannot 
be given to the requirements of these three sections. We transcribe 
Section 4. 

'^ And be it further enacted, that in the entries of marriages, in the 
registers aforesaid, shall be inserted in words the day, month, and year 
^n which the marriage shall have been celebrated, with th« names, 



qnalitf or oecnpati^Di and pl^eei of abode of ihe eoatraeting parties, 
whether tbej are of age or imiiors) and whether married after pnbliea- 
tions of banns or hj i&qfffo^l^on, or licence, and wbethm- with tbe 
eonsent of their &the^*«9ip);her8, tutors or cnrators^—if anj thej have 
in the countrj ; ak6:»th^ fiames of two or more discreet persons pre- 
sent at the mmiiffif a(hd who, if relations of the husband and wife, or 
either of thel|i;fholI declare on what side and in what degree thef are 
related ; tfn(dtjAi6h entries shaJl be signed in both registers bj the per- 
son (fejebrating the marriage, hj the contracting parties, and bj the 
sai4 tvi^fk. discreet persons at least;-^nd if anjr of them cannot or know 
. i^f^Jaipw to sign bis or her name mention shall be made thereof in the 
^r^^^ entries.** 
' By Section 6 it is ordered that in six weeks at farthest after the 
expiration of each year each rector, priest, or minister, shall deliver to 
the CScrk in the Clerk's office of tbe Ciril Cpiirt of Sing's Bench, or 
of the Provincial Court of the Datrict, ome of the registera ; the other 
one shall remain with such priest, rector or minister to be by him pre- 
serred and left to hissaeeessor in office or clerical duty ; << and it shall 
be at the option of parties interested to demand copies of the said 
entries from either of the registers aforesaid ; and the Clerks of the 
said Courts, and the rettors, curates, yicars and other priests in posses- 
:non of such registers, are re<|iitred to grant the same certified under 
their respective signatures, whidi shall be receiyed as evidence in aB 
Courts of Justice.^ • 

By Section 7 it is enacted that erery rector, priest or minister wbo 
shall nefflect to comp^ with the true intent of the Act^ either in Hie 
form of the registers of the entries therein to be made, or in the 
delivery of the same into the Clerk's office aforesaid, shall pay 
for each neglect not less than two nor more than jB20, currency, wftlr- 
out prejudice to the suffering parties' rights to all costs, damages and 
interest. These poatties may be recovered by action of debt in any 
Court of Record by any person suing for the same, one half of the 
adjuged penalty to go the Receiver General, the other half to the 
prosecutor, who shall also get full costs. 

The advantages of tlie 35 George HI. have been, by latter Jkpts, 
conferred upon different- denominations of Protestant expressly ; for 
instance, upon the BaptiJits in Montreal, and upon the various Congre- 
gational Societies. The Jews also have bad conferred upon their 
ministers rights to keep such registers. 

Notwithstanding that a printed copy of the 35 George IIl^ was 
transmitted to each r^nstor, curate, priest^ and minister, and to the 
Churchwardens of every parish and Protestant Church in the Province, 
to be by each of them preserved and left to their suecessors respective- 
ly, it is lamentable to see the ignorance or neglect manifested of tins 
law by the Protestant Clergy generally. We state that as a general 
rule the copies of entries from the registers furnished by the f jotes- 
tant Clergy are informal, and so much so that they ought not to be 
<* received as evidence'' in any Court of Justice.' Where these 
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copies of entries, or extracts as tbej are cmnmonlf called^ are formai 
as copies, and are propeHy certified it yery often happens that they are 
valnelesB owing to informalities in the original entries. We hare seen 
a dozen extracts cf marriage of minors in none of which was it men* 
tioned ^ whether they were married with the consent of their fitthers, 
notiiersy tutors, or curators,'' and m none of which was it mentioi^ 
^ on what side, w in what degree, the two or more discreet persons 
present at the marriage," (signing the entries as witnesses and as rela-- 
tiyes of one, or other, of the parties) ** were related to^e hnshand, or 
wife.'' It is quite clear that for all of tiMtse omissions proseeutions 
nifl^t have heen brought successfully. The law is positive. 

X)ea8e and Macintosh, before referred to, was an appeal from a 
judgment of the Superior Court, Montreal. That judgment was ren- 
dered in favor of Macintosh, as a minor emancipated by marriage, as» 
sisted by John Norton, as his tutor eMoCf against DeasCf as executor 
of the Will of the late William Mackintosh, ordering Dease to render 
an account, and also ousting him from the executorship for malfeasance. 
In appeal DeasB was confident of obtuning a reversal of Ihe judgment 
of the Court below chiefly because, (as he said,) the marriage of the 
minor Macintosh, and his consequent emancipation, had not been 
proved. The evidence of this marriage was an extract of marriage 
certified by a oerson calling himself ^ Licumbent" of Lachine. Both 
parties married were minors ; yet the register shewed no entry of the 
snarriage being with or without *^ the consent of fiithers, mothers, tutors 
tst curators." It was contended that if faith was to be given to 
registers it was to registers ** kept b manner «nd form" ordered, and 
to noo^ others ; also that the certificate ought to have proported to 
iiave been issued or granted by the rector, curate, priest or minister 
** in possession of the original register.'^ It merely proported to be 
issued by the ^ Incumbent of LacUne." 

No decision has been rendered upon the appeal referred to ; but, 
iiow^ver favorable it may be to the R^pondent, it must be.vadadtte^ 
^t it is not at ui pleasant to have questions raised such as raised upon 
that extract, or certificate. There is no doubt that the Incumbent of 
Lachine has incurred the penalty of 35 Geo. III., owing to the defec- 
tive form of the entry of Macintosh's marriage in the register. One 
of the learned Judges of the Court of Ajppeals expressed himself to tho 
•effect that the loose and careless way m which a great many of the 
Protestant Clergy kept their registers amounted to a crying evil, and 
fhat it was desirable that some were punished for their neglects. Cer- 
tainly we agree with him. It is dreadful to see the irregularities in 
many of the registers caused by the careless and negligent dischtfge 
<or rather want of discharge) of their duties by ministers. How many 
** enregister regslarly and successively aB baptisms, marriages and 
^ buries so soon as the same shall have been by them peHbrmed f 
We venture to say that as a general rule such enregistrations are tun, 
80 soon made. Hence such irregularities as must occur upon the sudi^ 
deo death of a minister of a parish, or congregation. We know a 



po^iJom coBg;reg&tiOD in Montreal which, from such a bad praetiee a« 
we mentioii to preva3> is deprived of the benefit of the evidence which 
fhe register ni4;ht afford of births, marriages and hnrials for upwards 
of sk months of the jear 1847 f We luiow of many registers m 
which blanks exist for the signature of one or other of the parties coi|* 
triMsting marriage, one or the other of the parents of a child baptised^ 
one, or an, of the witnesses to a burial. This ought not to be, and a 
heavj responsibilitj rests upon those who make these irregularities. 

It is impossible to foresee all the eyif consequence that maj flow 
from them. In the hope of drawing the attention of the proper par- 
ties to the subject, we hare hastily thrown together these remarks ; had 
time afforded we could hare made them longer \ query would the/ havo 
therefore been more intelligible ? 

Not. 1853. 

%*Since tho above was written, Judgment has been rendered con* 
firmmg the Judgment of the Superior uourt in Macintosh and Deaae ; 

Crhaps because bj his pleas Dease had admitted the marriage, though 
urged that it was null. January, 1854. — Commumcated. 



QUZLQT7S8 Il£rL£XI0H8 8UR LB TrTKC D£8 8BI0NBUB8 m FI&F. 

L'objet des qudques lignes qui suivent est d'examiner, de discuter 
les propositions nouvellement ^mises sur le titre des seigneurs de fiefs. 
M* I'avocat des seigneurs dans son diseours prononc6 k la barre de la 
Chambre d'Assemblle, lors de la demidre session a pris pour base do 
ses raisonnemens le droit sacr6 de propri^t6. II a 6tabli que les 
seigneurs avaient des titres de propri^t6 iocontestables. II s^appuja 
aur tons les auteurs qui out traits des fie&, sur les decisions des tribu* 
nanx. H n^^tait pas difficile de eiter des autoritfo, de s^appujer sur 
des principes uaiversellement recomius par tons cenx qui ont fait quet- 
qu'etude sur ce sujet. Dans tous les auteurs qui ont traits des iie£i le 
mot de propri6t6 se trouve partout soivi de rhir^diti du droit de dis- 
poser, etc. 

Ces propositions unef ois admisea rendaient absarde et immoral le sys- 
tdme d'abolition. 

La cImmo Alt bien comprise et il nl^tait pas difficile de Vappereevoir 
quVn reconna!s9ant ces principes on donnait gain de cause aux sei- 
gneurs. Les uns feknirent d^abord d^avoir des dootes. Quelques 
aiitr^s t^moign^rent de la surprise a la vue de cette id^e d^un titre 
d'uB droit de proprt^t6. Tout le monde sentait que Tavocat dea aei- 
gneurs 6tait retranch^ derridre uoe forteresso qui iMsterait a toute 
attaque tant qu^on ne saperait pas les fondemens. Pour risssarer les 
osprits de ceux qui tout en d^sirant le r6giement de la question sei- 
gneuriale ne voataieBt pas vioier de jnstes droits, il devkt n^cessaiiw 
d^aitaquer et de rtnverser la proposition ^mise de la part des «e%neurs 



el de fnwrer que ce titre ou droit de iMroprt6ti nVxistait {mw. Vbici 
le iDogreii auqiiei I'on m em devoir recourir. L^on a dit I'oa a os^ dire^ 
** hn leigneuni de fiefs ae sont pas des propri^taires.^ lis ne soot 
foe deii fidei-coiomissahres ! 

Tout le numde se rafpelle ce que dit M« Hincks le premier joar des 
il^bats en mai dernier, Voici les paroles de eet homine qui s^exprioie 
enjurisconsulteycar sansdottte il se constddre Ik>d juge en pareiile 
uatt^re* 

(Voir le Pays du 18 mai.) , 

** La ekam1»re a eu Toccasipn d'entendre un discours babile d'un 
^ savant avocat qui a affirm^ en la roani^re la plus positive qtt« les 
'< setgni^urs possddeat leurs seigoeuries avec un droit de propridt^, 
^ aussi absoitt que les propri^taires sous d^autres tenures. Tout ce que 
** je puis dire^ c'est que le savant avoeat a ^tb bien loin de me convau- 
'^ ere« (Hear, Hear l)etje crois eneore que les seigneurs oe sont 
** poiiit proprt^taires absolus du sol de leurs seigneuries, mais simple* 
^ moot fidei-confmissaires (trustees),** 

Eh bien I Si Ton ne peut respecter Popinion de M. Hincks comma 
jurisconsulte on peut au raoins reconnaitre Ik le sentiment d'un bommn 
d^esprit, qui voit que tout git dans la discussion de cette question de la 
nature da droit du seigneur. Est-ce propri6t6 o| fidei-commisT £t 
e'estla que le savant avoeat a I'avantage sur lui. Qui, monsieur 
Hincks, si le seigneur a^a qu'ua fidei-commis on pent I'attaquer avee 
biea plus de plausibility et m^me quelque avantage. Car qu'est-ce qu*un 
fidei-commissaire ou trustee, pour r^sister au pouvoir I Mais il en 
est autreroent du propri6taire. Le pouvoir est sans force, i moins qu^l 
ae parle de spoliation et la pudeur s'j oppose. 
. Le propri^taire n'a k craindre que Paction des tribunaux ou son 
titre sera mis en question, s^il est nul, il sera d6c]ar6 tel, s'il est r6so« 
hible. en vertu d'une clause r^solutoii e ou autrement, il sera rescmd^ 
par uh jugement. Le pouvoir L6gislatif n'a d'autre droit que de Id 
forcer k vindre dans Hnt^r^t public en lui payant la juste valeur. 

M. Dankin avait done bien raisqn de s'appujer sur le droit de pnl* 
pn6t6 de ses clients. 11 a senti que c'6tait la le boulevard qui les pro- 
t^geait, et Taccusation d'avoir M trop loia, port6e centre lui doone 
beaocQup a penser que ses auteura ae eonnaissaient aucunement le 
question. 

Ce n'est pas que Ton doive craindre que le titre des seigneurs ie\ 
qu'on le nomme ne les protdge pas centre la spoliation, la moralit6 
publique les protege, mats Ton se fait nne morale politique, et sans ad* 
mettre qu^il s^agisse de spoliation, Ton d^pouille le prepri^taire sous ce 
pr^texte des petits esprits ; j'oserais dire des ignorans, que les seigneurs 

ae sont que. des fidei-commissaires* (Ju'on recourre done k la 

d66aition du mot, qu^on cite Tauteur dont rautorit6 justifierait cette 
idite absurde autant qa'elle-«st injuste et immorale. (M ae trouve-t-il t 

Maisj'entendsquelqtt^undire: << Un droit d'usufruit est aussi un 
droit de propri6t6. Pourquoi cette distinction P 



Hjhie fa maUyaite foi dans cette r6flexion. Car foir sait^ qiDeHc 
espdce de propri6t6 est rosufruit, qui a'est que le droit . de jouir d'unv 
ebose doot un autre a la propri6t6 et dont il ne peut alterer k aubataiK 
«e. £t le fidei-commis c'est on usufruit rien de plus. Mais Pusu- 
frmtier que la lot d^ouillerait de son i^ieo par uue expropnatioa forc6e|. 
mais legale sera-t-^ii iodeiniiis^ coffime le propria taire T Oh ! la diffi^« 
rence est grande. . • • • Et cVst la prificipalement qu'il y a uv grand 
int^rdt chez les seigneurs qu'on ne les consid^re pas comme des usu*^ 
fruitiers quand il sera questioa de les iudenmiser ea les ezprdpriaDt par 
oae coiamutation legislative. 

Aujouhl'faui le nombre de ceux qui ae vouldeBt qu'u&e miace 
indemnity oo plut6t la rui&e de cette ciasse, est petit. Leur tour est 
passA. Les seigneurs n'ont plus affidre qu*^ des personnes qui yeulent 
one coflunotation des droits seigneuriaux, Equitable ^t juste* Dif 
noios cclux qm veulent Pinjustice sentent quails doivent reuoo^er d 
toute esp^rance de cette spoliation. Ce qu'il conwent de iaire inaio^ 
nant c^^t d'entrer en n^gociation i ce sujet. Le deroir des Seigaeors, «t 
des Censitaires est de faire etablir et fixer suirant lesjr^es ordinaires 
le montant de Piiidemnite a pajer. 

Ce sera une legislation toute morale puisqu^elle respectera les dmits' 
acquil. Il ne s^agira plus que d'avoir reeours au droit ciiril toujour^ 
fonde 8ur requite pour connattre les regies de Texpropriation forces' 
dans finteret public pour Testimation et le paiement de I'todemnite an 
proprietaire. Car la cominutatio& que I'on delnande n'est autre chose 
que cette expropriation. Elle est dans les principes, sttiToas done cea 
principes de Ibi et d'equiti. 



Tons ceux qui veulent se faire une idee juste dn titre du seigneur 
poivent cousiderer la nature de kt contrat qu'on appelle i»ntrat d$ 
ytl^ou infeodatioB. 

En Canada il est intenrenu entre Is souverain et ceux qn'il a roulu 
' gratifier, cVst disent certains auteurs une donation onereuse (souvent 
remuneration.) 

Voir la Definition. 1. Herre^ p. 372, 375 et 376. Concession 
de la pleine propriete : ^ D'aBord <dit Tanteur) les fiefiine furent pa9 
^ eonsideres comme une propriete parfaite, mais quand ils soat devenus 
^ hereditaires et quHls oat absoluinent tombe dans le patrimoiiie dtf 
^ tsssal, on a dft prendre d'autres idees. Quand je puis rendre, donner, 
*^ alienor de toutes les maoidres, deteriorer une chose, en un mot, en 
'' disposer k roon gre, j'at bien le^us tUendi et aButendi, dans lequef 
** consiste la vraie propriete, etc.*' 

Voir k la p. 3S8 du contrat et .de ses charges et conditions. Regie* 
comme les autres contrats par le djoit romain. 

Le titre du seigneur n'est autre cboset que la concession rojiale qui 
lie la cooronne comme le concesnonaire. Contrat synnalagmatique. 

Et qu'on ne disc: pas que le roi de. France par cela qu^l etait roi 
absolu, powrait ajouter aiix obligations de sas Tassaux, eootenues dm 



le titre ie cooces^on. La e%ose n'est pas soufenable. Alors qcre i€»^ 
tiennent en prin«ipe tous ces 6dits da tisi de France rendus piost^rien^ 
rement auat coneeastons de fiefs ? Qu'on put les ex^cuter sous ub 
gouremement arbitraire m^rne i Kaide des tnbonauxy a !a bonne heure 
lilais en demander Pex^cution depuis qae Ie pajs est sous fa dcminatioir 
de TAngleteite, la chose est phis qu'absurde. Tons ces ^ditsetordon' . 
iancesyces quelqoiers decisions des eonrs par des arrets que Ton cite onl 
d^ lors di^ cesser devoir aucun effet, atasi depuis un sidcle its soot 
ieitre marte. C'est le sens commun qtii le dit ft tons cchx qui ne sont 
{AS areugl^s par les ^i^jug^s. 

Mamtenant Ton semble en g^n^ral abandonner ces pr6tention» 
outr6esetreeonnaitre (et il Ie faut bien) que le seigneur i un tttre^quje 
ee* titre doit dtre respect^ comnie celai de tous les propri6taires de 
bien fonds, et que si l^bn veut rexproprier par nne eommotation forc6e 
dans 1%>t^r£t public, il faut iui en payer la vaieur. C'est en venir oii 
Ton aurait du oomroencer. Main tenant pour estimer la seignenrie oo lea 
droits seigneuriaux, comment Writer de voir dans le seigneur un propri6- 
laire de bien fonds, qu'il poss^de par un titre absolu permanent, efficaee 
suivant sa nature eta?ec des droits et privileges reconnus par Ie texte 
de la loi, par la jurisprudence uniforme et d'aprds on usag^ suiti depuis 
on si^cle et plus. N'est-ce done rien qu'un tel usage t L'osage fait 
la loi et etablit ia jurisprudence, c'est ce que tout le monde sait. Qu'on 
ouvre le prei^ier lirre de droit, i'on y trouve ce piincrpe. II n*j a 
done pas de droit mieux reconnus que ceux qui Ie sont par on long 
usage, approuT^ par les decisions des trtbunauxi e'frst 1ft dans Ie fait 
ce qui les Etablit. C^en est la loi d6claratoire* 

II est si simple de consid6rer la question seigneuriale sous ee point 
de Tue,. qii^il doit p^raitre i^tonnaot qu'on ait pu quelque temps a'en 
iloij^nei en adoptant des id^es subversives du droit de propri6t6« 

I?on ne pent autrement rendre compte de cette aberration qu'ea 
en trouvent la source dans cette fausse idte que s'^taieot faite eertainea 
penionnes, ffun Jldei-commis que M. Hincks le jurisconsulte apoelle 
trust » II 7 a r&ellement une illusion bien graode ft voir un ndei« 
eommis, dans un contrat d^inf^odation en ioute propriety, sans condi* 
tion autres qae ceRes qui j sont exprim^es et en I'absence de chiuses 
r^solutoires. Oi!^ est done le fidei-cominis ? en faveur de qui existerait*il 
a'il en eut Hb question dans la concession du fief? En fiiveur dn peu-* 

S. • • . dira<>t-on. Quoi! Les rois de France avaient 6tabh un 
»-comDiis en fiikvear de la population, et oii trouve*t-OB cela? Mais 

e^fetaii*sous*entendu cela n^est pas tout ft fait conforme ft la Icri 

des contrats, mats n^miporte, chaque sujet du roi de France pouvait se 
pr6valoir de ce fidei-commis tacite et puis aprds la conqa^te il elian* 
geait sans doute de nom, il 6taitappeli6 trust en faveur sans doute des 
sujets bntamnqoes ; peut-^tre aussi des ^ti-angers. Qui sait t 

II est impossible de ne pas se laisser alier au badinage. Mais le 
badma^ n'est gu^re de raise, quand il s'agit du droit sacn^ de propri- 
6t6. C^est s^rieiisement qu^on doit en traitor. II faut avoir recours 
ft dea prinipipes de droit et uon pas ft des suppositions de fantaisie ctoi« 



mc 80Dt kn contentiont taeitat on aous-entendaesy surtoot iSrsqn^ 
B^agit d'un titre qui depuis un si^cle a ^ ioterpr^t^ sidvaiit aa 
teoeitr et stuTant la lot des contrats J'ofse dire, la loi du pajs. 

Si Tod veut ne sVecuper plus coimne cela aemble aojourd^ui ^tre la 
i^solutioD de la partie peasante et raisoonable daos notre 80ei^t6 qui a 
vraiment intention d'op^rer an bieni sans spolier qui que ce soit, si, dis- 
je, il D^est plus questioa que de racbeter les droits seigneuriaux pour 
abolir la tennre vojons de suite a fixer Pindemnit^ k donner k celut 
^«e Too contraint de vendre (au seigneur) en lui pajant la Taleur de 
son bien. Puis, I'on parlera d'une coinmutationy c'est-j^niire d'un 
mojen da payer cette indemnity. Les seigneurs s^ pr^teront, tout 
peut se faire i Tamiable. 

AKomrsifi* 

(A tsotUinutr.) 



{From Lofidan Legal Observer.) 

Coitrt of CCrfmfsral ^nif a(« 

Regina v. Season. Nov. 12| 1853. 

I^IQTHVST FOR BTCALtNG POST-OmCB LETTB11-— ** OFFICBR.'* 

JL letter-carrier y an ihe request cf a past-master^ assisted him 
gratuUottsly in sorting letters, and stole alMerunth 10$. 
in it. Held, tkat he had been properly comrictei under 
the 7 Wm. 4, asid, 1 Vict. c. 36, s. 26^ as he was an 
^ Officer^ unihin the interpretation douse. 

Id this indictment agaiost the prisoner as a person emplojed under 
the Post-office^ for stealing a letter containing the sum of 10s., it lap- 
peared that the prisoner was employed to cany the letters in a sealed 
bag tc the post-master at Tjwach, and that he bad committed the 
offence in question nubile sorting letters on being asked by the post- 
master. On the trial, at the last Glamorgan assizes, the prisoner was 
found guilty, subject to this ease reserved by Plattt B. 

Gffford for the piisoner, on the ground the prisoner was perfimniiu; 
a gratuitous service, and was not therefore within the 7 Wm. 4 ana, 
i Vict. c. 36, s. 26. 

The Court said, that according to the mterpretation clause* in* the 
Act, the prisoner was a person employed under the Post-office, and the 
conviction was confirmecU 

* Which extendt th« word " offleor** to any ^ pemn eiaplqjed in any bmlneM 
oC the PoA-office, wttetiier employed bj the Port^master General, or by any peraon 
aA4er h%in% er on bobalf of live Foet«ofBee* 



Begina t. Voddm. Not. 12, 1853. 
oomncnoiv ▲ftsr DiscHAsas vivdbr MistAKs as to vsrsict*— ^ 

BBOVLARITT or. 

Aprimmer was discharged from custody on the Clerk under'- 
standing the verdict of the jiKry tobe ** JSat Guilty^ but 
en the mistake being diseoveredf he teas taken into custody 
again and sentenced. The conviction toot ajirmed* 

Ob Vm trial for felonj, it appeared that the prisoner bad bee« dis« 
ehareed from cuetodj, on the jurj being understood hj the Clerk of 
the Court to deliver a verdict of ^ Not Guilty,'' hut that be bad been 
taken aeatn into euatpdjr on its being dncovcred that the jury had given 
an unanimons verdict of ^^ Guilty," and sentenced to two months ia;- 
prisonment. The question was whether the Court had rightlj allowed 
theentiy of ihe verdict to be amended. 

Oiffard for the prisoner, on the ground the Clerk's entiy of the ver- 
fiet was matter of record and could not be altered. 

The Court said, it was clearly a mistake and could be amended, and 
the coBvietion was aceordingl/ affirmed. 



Regina v. Snelling. Nov. 12, 1853. 

WSmCVD ORDSR FOm PATKBNT OF HONKT^-CMISSIOir OF PATXXt 
HAKB| 

A prisoner was convicted under the 11 Geo. 4> and Wm. 4, c. 
Wf a. 3, for uttering the following order for payment of 
money: — ** Satton, Mardi 31. SirSy-^Piease pay to 
bearisSy Mrs. Smarts the sum of eighth hundred i wjU 
ten MUngs for me. James Rumsey?^ Held, con- 
firming the conviction^ that the omission to address the 
order was immaterial ^ as it appeared in the evidence the 
word ^ Sirs^* was intended ^ the prisoner to mean the 
bankers to whom it u^as presented. 

This was a question reserved under the 11 & 12 Viet*, e. 78, s. 1. 
It appeared that the prisoner had been indicted for uttering the follow- 
ing forged order for pajrment of monej 7 — ^^otton, March 3 1 . Sirs, 
— ^Please to papr beariss, Mrs. Smart, the sum of ei^th hundred Sc 
50,4^ ten sbilhngs for me. James Rumsej ;'' and it was directed 
ott the outside ** Mrs. Smart." On the trial, at the East Suffolk 
assises, before Jervis, L. C. J., it was objected, that it did not amount 
to an order for the payment of money under the 11 Geo* 4, and 1 
Wm. 4, c. 66, s.s3, not being adcbressed to the parties to paj it. 

Darent for the prisoner, cited Bex v. Clinch, 1 ImA, MO : 

WcrOedge for the proseeudon. 
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The Court said, that as there was eridence to sbow tlie word ^ Sirs^ 
was intended bj the prisoner to mean the bankers to whom the order 
had been presented^ the omission of its being addressed to them would 
not prevent* it from being an order for the payment of money^ and the 
convictioa must be affirmed.* 



Regina v. Sume. Not. 19, 1853. 

PCR/URT ASSIGITBD ON AFFIDATrT m ADMHULLTT COURT SWORlt 
BEFOR& MASTBR-BXTBAy IN CHANOBRT. — JURISDICTfON. 

Held, thcBt a MasUr-eatnt^ in Chcmcery has not mdijuri^cUo 
Hon to take affidamts in the C(hM of Adndrulty as to 
support an indictment Jblr perjury thereon j and a'comio^ 
turn teas reserved. 

This was a point reserved for the opinion of this Conrt, on an indicN 
ment for wilful and corrupt perjuiy in an affidavit ia the Court of 
Admiraltj, in a salvage case. It appeared on the trial before wETr/e, J., 
at the last York assizes, that the affidavit was swoni before a Master* 
extra in Chaocei^, and that it was Ae practice of the Court of 
Admiralty to receive affidavits so sworn. The Defendant was eon* 
victed, subject to this point reserved. 

Cross for the Defendant. 

JP. Perronet TTtompsonwtkd W. JDi^ Seynumr^ insupport of the 
conviction* 

The Cowrt said, that a Master-extra had no authority to administer 
the oath in the Admiralty Court, and that the fact of such affidavits 
being acted on in that Court did not confer the authority. Although, 
therefore, the offence might amount to a misdemeanor for attempting 
to impose on the Admiralty Court, it was not perjury, and the convic* 
tion was accordingly reversed. 



Kegina v. BaUei^. Nov. 19, 1853. 

INDIOTMBKT FOR POSSESSION OF HOUSE-BREAKING IBCPLEHENT8.»->- 
SVIDBfittB OF INTENTION TO GOMNrF FELONY. 

A prisoner toas indicted under the \^ ^ 15 Vict. c^l9, ofha/v- 
ing been found at 12 o^dock at night toith implements of 
house^bf^eaking in his possession tpithout lataful excuse. 
Theeetoas no evidence of an intention to commit a felony. 
The conviction was confirmed. 

It appeared that the jprisoner had been indicted imder the 14 & 15 
Vict. c. 19, 8. l,t of having been found at 12 o'clock at night with cer- 

• And see Rtgim t, Bojfen, P Ov. and P. 41. . 

\ Which enacto that ''if any penon «hall be found bj night having in his posses* 
Mon without lawful excuse (the proof of which excuse shilu lie on such pefson), 
tnjr" '* impleoitiat of faoase-brealnug" <' shall be guiity of a misdemeanor.'' 



It 

tain implements of honse-Vreaking in Us possession, witLout lawful et« 
cose. On the trial, at the Middlesex Sesaons, in October last, the pri- 
soner was fonnd gniltj of the possesaioni but the jury found there was 
no evidence of an intent to commit a felonj, whepettpon the point was 
reserred, whether the conviction was valid. 

JBudletton for the prosecution. 

The Court said, the conviction must be confirmed. 



Begina t. Oarret. Nov. 26, 185S. 

mDicmnurr for obtaining monct under falsb pnsTRNt xs. 

J%e prisoner had altered a letter of vredit for ^10/. on ^ 
Union Bdotk of London into &310/., and had obtained 
in St. Petersburg 1,200/., giwmg a cheque for mch sum 
on the English hank to the firm at St. Petersburg ^ who 
presented the cheque^ adhixh ioas dishmoured. Held, re- 
versing a contriction^uit the prisoner could not be indicted 
for attempting to obtain mofieus under false pretences 
under 7^8 Geo. 4, c. 29, s. 53. 

It appeared on this indictment for attempting to obtain monejs under 
false pretences, that the prieener had obtained a circular letter of cre- 
dit from Messrs. Duncan & Co., of New York, for 210/., on their 
correspondents, the Union Bank of London, and that he had altered 
the sum to 5,210/* The prisoner bad obtained certain sums of money 
from Messrs. Wilson & Co., at St. Petersburg, and had given them 
a cheque for lylOOl. on the Union Bank, but which was dishonoured 
on presentation, and on the prisoner's coming to this country, he was 
indicted in respect of such cheque. On the trial, before JrarkCf B., 
the jury returned a verdict of guilty, subject to this point reserved. 

ByleSf S. L., and Robinson^ for the prisoner, citing the 7 & 8 Geo. 
4f c. 29, s. 63/ and Jlex v.'Wavell, 1 Mood, 224» 

ffuddlestofi in support of tiie conviction. 

The Court said, even if (he cheque had been duly honoured, the 
prisoner could not have beeit indicled for obtaining money under &lse 
pretences, as the oMaining wilbin the meaning of the Statute eonteor- 
plated an obtaining accoiiding to the wishes or in order to gain some 
advantage. But w the present case the prisoner had obtain^ bb ob- 
ject on receiving the money in St. Petersbuw, and no advantage could 
arise to him from the cheque being honoured, but on the coatiary, if 
was more to his advantage if it had been destroyed. Although, there- 
fore, there had been a gross fraud, there was no obtaminff of money 
under felse pretenees withb the StatutCi and the conviction must be 
reversed. . 

* WUeh is (bUows :— << Whereas a failure of juftiee freqnentijr arisei fipom tiit 
ffubtJe disttiietioii between larceny and fraud j tnr remedy thereof, be it eneetetf, 
tliat if any person shall by any false pretence obtabi from any other person anj 
fJiatteV, moneyi or Taiunble security, t?ith intent to cheat or defraud wj person cC 
Iht sane, every such offender shall be guilty, of a rapdenteanor.** 
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Regina r. Sleeman. Nor. M, 1953, 

CONVSSSIOir^ — ^JU>MI8SION IN SriDElfCB. 

CiroHmstances under tohick the confesnon qfapriMmerAmgpd 
vfUk arsoHy was admitted in evidence on an indictment 
farmukaffenoe. 

On this indictneDt for anon, before ilfixrtsrf, B., efideaee wu re- 
eei?ed of the priaoner's confeaion, which had been girea upon the per- 
•on having eharge of her aajiog, ^ Don't run jonrself into more tin, 
bnt tell the truth." The prisoner had preriouslj denied lier guflt on 
Ihe witness expressing her regret at her situation and inquiring wbitlier 
she were guiltj or not* 

The Court said, the eridence was adnusrible, as no threat or indnee- 
nient had been held out, and confirmed the conriction. 



Refp^na ▼. Lackhunt. liTor. 26^ 1853, 
i!n>icTscs!rri inadm lasiBiLmr oy sTmsifCE or coNnssiov mads 

Uimnt TBRSAT. 

Held, that the cmfeaion of a friamer wu inadmiseMe in 
oonuqnence tf the mtnete saying << If you don't tell nte, 
I tmll give you in charge to the police tilly^ do tell tne ^* 
and the conviction was quadtedm 

pn this indictmenti before Cresnodl^ J., at the last Maidstone 
assizes, it appeared timt evidence bad been received of the priaoner'is 
confession to one Willard, who had gone.to the prisoner and said, ** If 
jou donH tell me, I will give jon in charge to the police till jou do.teB 
jne.^ The question as to the admissibiritj of the evidence . had been 
reserved oo the prisoner being found guiltj. -^ 

The Court said, that as the confession was made under a threat it 
eould not be received ; and the conviction was accordingly quashed. 



THE LAW REPORTER 
JOURNAL DE JURISPRUDENCE. 



LA PEINE DB MORT. 

An dernier terme de la Cour du Banc de la Reine^ si^geant en ma« 
ti^re criminelle i Quebec, F. X. Julien fut conyamcitt de meurtre sur la 
personne de »od beau-p^re, et coDdaiim6 a ^tre pendu le du-aept dii 
coiaiiDt. 

Une Requite sign^ par des milliers de citojens, demandant la com* 
ttutation de la peine capitate, f ^t^ pr^sent6e k Son Excellence TAd- 
ministrateur du Gonyernement. 

Le trois du courant une proclamation de Son Excellence annonce 
qute la sentence du condamne est commu^^ k vta emprisonnement per- 
p6tuel au p^nijbentiaire. 

Tons les Joumaux Frangais et la majority de la presse Anglaise du 
Ba8-Canada> d^accord en reia avec Popinion pre^'unanime de notre 
population, ont yivement applaudi k I'Acte de cl^mence que le GouTeiw 
nement yient d'exercer, et se sont unis pour exprimer i Son Excellence 
les sentiments bien m6rit6s de leur reconnaissance. Four nous, 
■ous ne crojons pas devoir iaisser s'^cbapper cette occasioa 
tout en nous joingnant k la presse pour approuver entidrement Hn- 
tervention du Gouvemement dans cette circonstance^ de dire un mot 
tur le sjstdme de bascule qui pr^vaut dans le pajs depuis quelques 
ann^es. 

Nous approuvons sincdrement, comme nous Tenons de le dire, la 
commutation de la peine du malbeureux Juiien, mais nous crojons de 
notre deyoir d'appeler Tattention de la Legislature sur ce sujet. Cba- 
que fois qu'i) a plu ^u repr^sentant de notre Souyeraine denser de sa 
pirerogatiye de mis6ricorde, nous nous en sommes r6joois dans i'int^r^t 
de Pbumanite, tout en regrettant n6anmoins de voir s^introduire cette 
pratique de r6duire au nlant les arrets des Cours de Justice. Si le 
Gi>uyemement, en commuant la peine de mort que des tribunaux se 
trouyent ayoir k prononcer de temps a autre, reconnait par \k qu'elle 
a'est plus d'une nlcessit6 indispensable pour la protection de la soci6t6. 
3 semble qu'il yaudrait beaucoup mieux I'effacer du livre de nos loi^ 
qine' de Iaisser la soci6t6 dans I'incertitude, sur cette terrible peine. 

L'arr^tque prononee le Jnge apr^ le verdict deyrait 6tre ex6cut6. 
B y tt, ee nous semble, une importance bien grande k ce que les menn 
bres de la Soci6t6 connaissent la peine qui leur sera irr^yoeablement 
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•p^Uquie sHI ea fioleiil les Im. Si Ton croit i^ PeflScaeil6 du gibet 
]poiir pr6Y6iiir It mettrire, qu^on le laiase exister, si au coDtndre, Ild6e 
it I'icbafaud D'arr^te jms le meurtrier dans Taecomplisaemeiit du crimei 
Hum nom dt ibchrtr qi^Su'exbte fhm de telle chose par nos loiSp 
i|«\hm ti^ntion capitate* II He peut tiSsutter de bien soas aucim rap* 

CI de birt iBterreiiir I'Ex^eutif dans f es d^cMona des tribntiaux. Si 
Ms teQea ipi'eUea existeait^ tie coBvieoneBt pas i bos mcsurs et aux 
btsoios de la 8oci6t6, qae ies ministres pr^sent^Bt un projet de loi am 
Cfcam t ri t ' q B^ils i^fornieBt et dianceBt ce qui doit ^tre ciiang6 et H^- 
fbm6* TMs btesi tmis tMit^ve bi lei existe elle doit Mre reiqpect6e* 



Aa Bfliiiniy siBCBe took phee ia the Court of Appeab last SaloidhQr 
qMraii^. It appears tliat &e leoorda from Quebec Imd beea despatctM 
IB time, IB the asoal eoorsei to be here at the begiBning of tert»» bol 
ImA Bot arrived | aad ifapt IB repljr to the nomerouj^ teli^raphie des* 
[patches of Ae Clerki vHbo BatBrallf felt rather uneasf at die 
aoB-arrival of his chargCi bo satisfactorj aaswer had beea retaniK 
id* The abaeBce of these papi*ra haviBg become the subject of 
lenark, Mr. Jostice RoHjuid suggested the posstbilitj of their bemg 
fooad lyiog ia'some stable at Tl^ee Biyers, aad Mr. Beaudiy, catdb* 
sag at itit BiBt, asked the Court to authonze him to seod a speeiklaMs* 
MBger to look for them' ; but the Court iaforuied him that it could give 
BO sBch authoritjy tiiat he aoust apply to goTerament for the meaas of 
pceserviag his records. But tha scene may give rise to 8»»rious as 
well as to arousing reflectiooa. It is i^ bo meaas a joke to suitors to 
bf told that papers, upoB which their most w&poil^t interests amy de- 

Cii% are carted about betweea Quebec and Moatreal with no other or 
ter protection thaa the driver of aa express vaa. We do Bot know 
where the blame rests ; but it is clear, that censure is due in some 
quarter. It is really too bad that, with aa oTerflowing Treasury, eo 
iaiiportaBt a braach of the publie senriee should be insufficiently pro* 
vided fer. But, iadeed, it is not alone the Court of Appeals "tiiat is 
4eprifed of the ordiaary appHances for carrying oa its buahiess j 
in one of the moat importaot aad lai^est of the Country CircuHi^ 
wliere from 800 to 1000 eases are taken out every year, thm is aot a 
oiBgle chair in the Court-house the property of GoverBment,aBd at lata 
litliDgs the Hall rfJustioe is Kgjbted by stiakiag iarthiag dips borrowed 
af afr iUnpaid keeper. That anud such sqnatid destitu^o, a proper 
fealiag of respect for the Jmficiary sboald exists is hardly to be expect 
ad,aad that those sentimei^ of awe, so uselut in reproying the freedom 
of licentious witaessea, should prevail, is out of the question. We feet 
persuaded that the want of that state, neces&iiy to keep up (ke ^gaity 
of the Court, is not tmusually the cause dT the extraordiBary evideaca-* 
swe would BOt use a barahar expresstOB-^^aitfortunately but to frequent la 
aiviicaiies* 



IS 

In eooaideratioii of the Maj u the Mrival of the reeerAl ef tte 
Court of Appeab from Quebec, mentbnedebotey thoCowt, tU»Mini« 
iog^ (Friday, l(Hb ftfarcb,) passed the foliowuig nilot 

It ia ordered to ensore tlie despatch of 'husiness befm tbit Coait 
thfttlMiiceforth the Clerk, in cKie time before the eommeiieeBieiit dCeaek 
term, sbafl cause the records id all causes to be disposed of, to be ten- 
4ered under fab superintendence, or that of bis deputy, from the Citiet 
of Quebec and Montreal, as the ease maV be, to the place where the 
Court shall be by law appointed to be beld at such term. 



BdowwegiTe the Bules of Plrac^ee lately promolg»ted^bj the 
Siqierior Court« We are disposed to doubt whether these rules aru 
Vkify to be generally approved of by the loembera of the Bar, and there 
are one or two of them to which very seriooflf objections can be raad«« 
For instance, we cannot well conceiTe what is the object of adding ad*" 
ditioaal restrictioos to the already difficult process of inscription ^j/hiMI 
(Vo. V of the New BuSes for the Superior Court). In thb Distriet» 
at an eTenta, it baa never been the habit of parties to inscribe en/oMiM 
for the [Hiraose of obtaining delay. Id rdlerence to the books of last 
year we only find three ioscriplions for bearing oninscrivtiom enftfM,^ 
and two of those 'were against the return of the Sheriff m very peculiar 
eases. At the same time, it must be eyident, tiiat so short a dday at 
four daya, will, almost necessarily, preclude persons liring at a distance 
from inscribing enfaux^ except on special application backed with all 
the detestable nuisance of affidavits of Attormes and parties interested. 
As little can we see the advantage to be derived from the III Rolef 
by niuch every demurrer to a plea or special answer most contam an 
assignment of the causes on which Auch demurrer ia founded. It majr 
be said, that such has always been the practice at Quebec, and that it 
is of importance to assimilate the practice in the two Districts^. TUa wn 
readi^ admit \ but whjr not in preferenee have followed the praelicn 
establiahed here wldeh is far lesft cumbrous dum the other, as in f be great* 
er number of demurrers to pteta and special answers, under this new 
rule, it will be neceseaiy to set up ttie pleadnig preceding that demttr» 
redt9. 

To the last mie, the advantages of which are also extended to the 
Circuit Court, we should be disposed to object, if we felt ftrfoct^ 
certain that onr reading of it was corrett \ but upon thit pointweflmVe 
considerable doubts, and a« yet we have muX fbuttd eay one more «n^ 
lightened than ouraslves. 



Ri/Lia o7 phacticb. 



Eiiie of Practice made by the Judges of ^ Superior Courts ^^^^^ 
in the District of Montreal, for fixing and limitinf the da^ for " 
JSnquttes. 
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It is Ordered that die first eight dajs onlj io the montfai of Fthrwtj^ 
March, April, Majr, June, Septetnher and Oetoher^ November aad 
December, and the last eight dajs only in the month of Januaiy, sliaO 
be Enquite days. 

Ordered and promulgsted in open Court, 23rd day of September, 
1853. 



Prothonotan^s Office, 

Superior Court, 

* Quebec. 

On this fourth day of January, in the year of our Lord one thou- 
sand ekht hundred and fifty-four, the Prothonotary of the said Cowi 
at Quebec, having on the same day received the same, to that officer 
transmitted by the Prothonotary of the same Court at Montreal through 
the Post-office, and having delivered the same over to His Honor the 
Chief Justice, HQs Honor £dward Bowen, Chief Justice of the 
Superior Court for Lower * ^anada, delivered into the hands of the said 
Prothonotary at Quebec, the following pa|>er writing;^ — ^To wit; 

Lower Canada, > 
Superior Court. ) 

Ordered that the followmg Rules and Orders of Practice be observed 
in this Court. 

That immediately after the delay for filing a contestatioQ to a 
Beport of Distribution shall have issued, if no contestation has been 
fled, the Plaintiff may give notice that he will move, on the first 
Juridical Day of the ensuing Term, that the said Report be liomolo* 

fated with costs ; and if the Pl-Jntiff omit to give such notice, on the 
uridical Day next following the expiration of the delay for the filing 
•f contestations any other party collocated may giv^ such notice. 

Tlmt the said notice shall not be served on the parties, but tlutt the 
same shall be posted in the Prothonotary's Office, at least four days. 

That every demurrer to a plea or special answer shall contain an 
asnenment of the causes on which that demurrer is founded. 

That a party served with a Rule to answer interrogatories upon 
faits ei articles shall give his^answer before the closing o? the enquSte 
of the party who has obtained the Rule, and that no answers shall be 
afterwards received, except by leave of the Court obtained on a 
special application for the same. 

That a motion for leavo to inscribe en faux against an exhibit fyled, 
shall he made within four days of the filing of the exhibit, and not 
afterwards, unless allowed on special applicalaon for the same. 

That it shall be lawful for a Defendant, by leave of a Judge of ^ this 
Court, to pay into Court the sum of money which such Defendant 
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Itekaowledgea to ow^ to the Plaiatifi^ and tbereapon, imlefla iSbe Plain- 
tifTalmll aeeept thereof in full discharge of his 8iiit» the said sun aliail 
be struck out of the deelaration and ppod out of Court to the Plaintilf, 
and npoa the trial of the issue the Plaintiff shall iiot be aOowed t6 
give eyidenee for the sum so acknoiried to be due. 

S^ned, «<EdwurdBowen," '< Gbs. D. Daj,'^ 

Chief Justice. J. S. C. 

« Charies Mcmdelet;' « J. Du?aV» 

>Ed.Garon,»'* * * ** W. G. Meredith,^ 
J ► S. Cf J* s. c* 

Begjjstered in the P^othonotary's Office at Montreai, 13tb January^ 



Frctkonotar^^ Office^ 

SuFSBioR Court, 
Quebec. 

Ob die fourth daj of January, in the year of our Lord one thou5^and 
eight hundred and Bfty-four, tiie Prothonotarj of the said Court at 
Quebecy haTins the same day. received the same, to that o£Scer tranS" 
nitted by the rrothonotary of the same Court at Montreal throufl;h 
the Post-office, and haTing delivered the same over to His Honor ue 
Chief Justice, His Honor Edward Bowen, Chief Justfce <^ die 
Superior Court for Lower Canada, delivered into tiie hand» of the said 
Prothonotaiy at Quebec the following paper.writings.-^To wit : 

It is ordered that the follosnng additional Bulea and (>derfr of 
Practice be and the same are hereby established and declared to be the 
Bules and Orders of Practice for the ^QircuitjCourt for Lower Canada^ 

That within four days after the retunr of any writ of executio%«niI 
after the Bailiff's return thereto, certifying that there are rooniesilD his 
hands subject to the order of the Court, the Clerk shall prepare and 
file a report of disoibution. 

That the clerk shall p^pare a list of all such reports fiied^ and that 
such list be posted up in some conspicuous place in his office. 

That any party intending to contest such report shall file his conteflk- 
tation at the office of the Clerk, on or before the expiratioD of Tour days 
next after the filing of such report ; nrovided always, that' if the report 
of distrtbation be filed on any other day than a M<mday, the delay for 
filing the contestation shall be computed from the Monday nextibUow** 
ing, the day on which such report shall have been filed. 

That immediately after die delay for filing a contestatioa to a 
report of distribution shall have expired, if no contestation faiTe been 
filedy the Plantiff may ^ve notice that he will move on the finit 
Juridieal Day of the ensumg Term, that the said report be homologatefl 



wta eoil^ «mI ff Ae VUitiSB omit to pve mA notico on tte Joridital 
])^iiegtlbAnriiistfii^ expimtioD of die deiaj fin* tiie fibg of eontet-^ 
WiOQyM^ otiior ptff^ eoitoeiLted mtf gh'e nicli notice* 

TbkC m laid notice aimlt not be served on the parties^ but tbat the- 
MB0 bIhJI be posted b tbe Clerk's office at least fear days. 

Tbat it riiatt be lawful for a Defendaot by leave of a Judge of the 
Court, to pay into Court the sum of noney which such Defendant 
aeinowled^ to ««ve to tbe Plaintiff, and thereupon, unless the Plain-* 
tiff dtall accept thereof in fail dischar^ of his suit, the said sum shalt 
be stniefc eat of Ae deehut^on and pud out of Court to the Plaintiff; 
SAd upon dw tvU of file ime, the Piaindff abed! not be alloired to give 
•videnco for the iuas ao acknowledged to be due. 

Signed, «< Edward Bowen,'' ^J.Dmi/^ 
Chief Justice* J. 

<• W, C. Meredith," « Ed. Caroo;» 
J. S. C* J. s. c» 

«Cb. D.Day,*' « Claries Mondel«t» 
J* S. C* J« s. c* 

ttegistered hi tibe FMhoootary'a Office at Montreal, i7tb JanuaiT.. 
1864. 



BKGLA2Q>« 

It appears Oa^ tbere ii but Uttle doubt that the Courts of Law 
will be removed bm Westninster to the neighbourhood of the 
Lin's of Court. The site which seems to be most popular with the 
nndioritiea and the bar is that proposed by the Incorporated Law 
Society, on tbe borders of tbe cities of London and Westn^nster, with 
fhe Strand and Fleet Street on tbe south, and Carey Street on the 
neivi* ft 



uavi*T or rntJtRT tsrss nkunxknov. 

Tbe number of candidates who gave notice of their bteotion to ap- 
pear before tbe Examiners was 108, but only 85 produced satis&ctory 
testimonials of due siNrWce. We regret to hear that of these, no lesa 
timo 23 did not paas.'-^XioidSnt Zego/ Observer. 



BCifttJifPb* 



LtfPORTAirr ItitLWAT Dxcisim. — ^Baiiway tickets can be used 
eoly to the statkws marked on them. Two cases respecting tb^ right 
«f pasaeafers^ on the CSlasgow and Sooth-Western JStaSway, to leave 



tibe'^train at btennediate siatioaSji were decided hj Sheriff AnderscNiy 
Id the Snmll Debt Court at Kilmaroock, on Ttiuradaj. It appevin thai 
the fare for the u^kole distance from Camf behoo to Glasgow, bj stea- 
ner to Ajt, and by raflwaj to Glasgoi^, is coDsiderablT less tiiao to 
leveral of tte stations betweeen Gltt^dfw and Ajr^ and that peAons 
iiaTe been in the practice of takii^ out Glasgow tickets at Cambeltoni 
tod then leaTiog the train at the intermediate stations, thus paying less 
^an if tliej had taken tickets to the station to which the/ actually in- 
tended to travel* To put a stop to this practice, the railwaj company 
browht small debt actions against two passengers for the difference of 
&re between what they actually paid and what they would have paid 
fcad they taken tickets to Dairy. During the discnssioBS the sheriff 
fepeatedly expressed his opinion that, wbile Ae company might, if they 
Aooght proper, aliow passengers to leave tiie tram at intermediate 
statiotts, no person eouMl demand it as a right.*— *iVbft^* Briti^ Maii^ 
This important, or as it should more properiy be called extraordinary, 
decision we copy from the North British Mail, and can only regret 
that we are not in possession of the learned Sheriff *s reasons for this 
jodgment 

SCOTCH I.AW AlTOnrrMBKT. 

The Queen has been pleased to appoint Alexander Stuart Logan, 
Esq., Advocate, to be ^riff of the Shire or Sherifidom of Forfiu. — 
Fnm Ae Landm Guz^m of^ lA FeU. 

The religiotts feeliDgs of a certain Baronet, bight Sir James Coiq<»- 
boutty of Luss, whose estates extend along the romantic shores of tiie 
Gareloch, were weekly outraged by the sight of steamboat-loads of the 
smoke dried slaves oi toil from Glasgow, who, preferring the fresh 
Hoontain air to the gin-palace, came to pass their Sundays on his shores. 

Sir Jamei^ prohiMdon to the steamboat company to land their pas- 
sengers on his wharves having been disregarded, and having eqtudly 
«nsttceessfuily tried force to repel the invaders, the worthy Baronet 
amlted io the Court of Session for an interdict which was refused. In 
giving judgment the Lord Justice Clerk said, tiiat the applicant had not 
abown any patrimonial right to these wharves, and that ^ titere was no 
puUie hiw which shut up piers, harbours or Udiways on the Sunday j 
there was no law against travelling on Sunday by sea or land, entitling 
the toll*keeper to shut bis gates, and the harbour-master to exclude 
naseb from his porf 



On Friday, (3rd March,) the Court Martial reassembled to trf 
Private Whelan, of the 26th Regiment, on a charge of having fired off 
his musket, on the evening of the 9th of June last, without orders. T4> 
this charge the prisoner pleaded '< not guilfy^; upon which the Judge 
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AdToente rtatecl that, ** it was not the intentioii of tb« Court to briog 
f<irwiird watj evidence against bim.'' The Coart mw thaa deelmta 



The sentence of Julten^eoDdeinDed to deat)i for the murder of his 
&tber-in-law» has been eommated to imprisonment for life in tiie Pn^ 
Tineial Penitentiarj. 



An Act in Eslation to Libel. — ^Tbe people of the State of 
New York^ represented in Senate and. Assembled do enact as fellow»t 

Section 1. No reporter, editor, or proprietor of anj new^M^ter, 
dtall be liable to an/ action or proseciftiony civil or criminal, for « fair 
or true report in such newspaper or any judical legislatif e, 6r other 
public oCkial proceedings, of any statement, speech, argument, or de- 
bate in the course of the same, except upon actual proof of malice in 
roakitts such report, wfaicb sfaall in no case be implied from the facts of 
the publication* 

Sec. 2. Nothing in the preceding section contained shall be so coa- 
stracted as to protect anj such reporter, editor, or proprietor, from an 
action Of indictment for anj libellous comments or remarks superadded 
to and interspersed or connected with such report. 

See. 3. This Act shall take effect immediately. — Montreal Gazette* 

We hope the above Bill maj pass into Law, and sincerelj wbh that 
the Canadian Legislature would have the wisdom to follow tbeir ex- 
ample. Indeed it appears strange that this protection, so simple ^nd 
so harmless, has not been sooner afforded to public journalists. 



«1 

{From London Legal Observer.) 
Court Of etfrnftial appeal. 

Regina ▼• Reid* Jan. SI, 1854^« 

MASTER AHD SERVANT, — CONVICTION FOR LARCSNY^—CONSTRUC- 
TTVE POSSESSION* 

R. the servant to N.^ was sent by him with his cart to bnng 
home some ooals, when he took out some and left them at 
another person^s house : a conviction toas affirmed of 
larceny. 

This was a conviction for larceny. It appeared that the prisoner 
was a servant to a Mr. Newton, and had been sent by him with his 
cart to bring home a quantity of coals, tvhen be took out some of the 
^oak and left them at another person's house. The question was 
whether the offence amounted to larceny or embezslement. 

The Court said, the coals were in the constnictiTC possession of the 
master, to whom the cart belonged, by his order by means of the pri- 
soner, his servant, and that the conviction for larceny was therefore 
proper Spear^s Case, 2 East's, P. C, 568 ^ 2 Leach, 825 \ and 
the eonvictioD would therefore be affirmed. 



Regina v. Greenhalgh and ancther. Jan. 21, 1864, 

I30NVICTI0N FOR OBTAINiNG ORDER FOR PAYMENT OF MONET 9T 
FALSE PRETENCES FROM TREASURER OF BURIAL CLUB. 

Jit appeared that it wastheduty of the prisonerSfthc Secretary 
and the CoUector of a Btmal Clvb^ to report the sum 
payable on deaths to the Treasurer^ and they had reported 
50s. to be due on the death of a member^s child^ and had 
obtained payment of an order for that amount from the 
Treasurer. The child wasnat that of a member. Held, 
that theyhadbeen rightly convicted rf obtaining an order' 
for payment of money by false pretences. 

This was an indictment against the Secretary and the Collector of 
a Bunal Club^ at Bolton, for obtaining from the Treasurer an ord^ ibr 
-die payment of 21. 10s., by means of lalse pretences^ and alio of ob* 
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taimng 2/.> 10a. from tlw Trtftsurer bjr false pretea«ei* It appeared 
tlr-it it was the prisooen' duty to report the sum pajrable on deaths, and 
that thej had obtained the sttm in qnestion on the death of a chila of 
Robert Lord, but who was not a member of the Society^ as thejr had 
reported, llie prisoners %ere conneted and tenteaeed to 18 moafht 
imprisoninent subject to tms ease. 

J. Crots for the proseeation. 

The Cauri naid^ that the eonTiction on the eoaat charghq; tha 
obtaining an order for monej under false pretences was right, and il 
was aeeordii^y affirmed* 



Re^nar. Burton. Jan. 28, 1854. 

coKvicTioN yoa stsaumo Goooa. — proof ov mimrmr wrra 
prosecutor's goodb. 

A oonmction Ufos ajfbrmed agedmt the prisoner far UMiing 
pepper from Dock Company y where he was discovered iff 
an officer coming owt of a room in tohtch pepper leoa 
stored, and had 9to business there, and had thrown ih4 
pepper awa^^^ €md said^ ^^ I hope you will not be hard on 
ine^'''-^notunthskmding €he identity of the pepper thrown 
ohoay by the prisoner with that in the room oouUnoib§ 
Aewn^ 

This was an iadietment of the prisoner for stealing a qnantitj of 
pepper, and it appeared that one of the officers of tiie Dock Compaof ^ 
where he was employed, had stopped him on seeing bin come out of a 
room in which be i^d ao right to be, and that the prisoner had aaid, 
^ I hope yoa will not be hard on me," and bad thrown away the pepjper. 
The Assistant Judge, at the Middlesex Sessions, bad ofer-rofed an 
objection that » the pepper eodd not be proved to baye been rtoien, 
an acquittal should be directed* 

ttibton tot the prMaer. 

The CoMr^ said, that the cooviotioB tnust be coafinned* 



Jtegina^.QUL Jan* 28» 1854. 

COltVlCtlON FOR CMBatSCXrXVI&HT.-^SKHTailT TAXaf& JCOHISY 
MARKED BY HAaTRR. 

A oonvicHon was a^rmed against the servant <f a pMktm 
for etnbesitting certain marked Mmey, althoHgh it 



as 

appeared the vmmey belonged to Ae pMtcanf icho had 
employed a friend to pay the same for articles purchased^ 
with a view of testing the serwrni^s honesty. 

Tbe prisoner was servant to a pubUcaoj aiiid had taken from the till 
•ertaiD mariced looney, which his master had employed to paj for 
articles jpurchased, wi& a Tiew of testing the prisoner's honesty. The 
ttoney, however, belonged to the master. On the trial at the Middle* 
tex Seasionsy the prisoner i^as conWcted* 

Clofkeon (or the prosecution. 

The CtAiTt said, that in accordance widii Rez ?• ffeadge^ 2 Leach^ 
{033 1 lU & B. 160, the conviction mutt be affirmed. 



JS^gitia ▼• Overton* Jan. 28, 1854. 

4IIDICTMCRT FOR SUBSZZLEMENT. — IVfDlBNCB.-— ^ECKIPT STAMPS. 

Qtt on indictment for embezzlement^ the ^prosecutors gave in 
evidence a book kept by S.J^ Ca^yin t/mdi purcJiases were 
entered aUnd wkidi was signed by th^ person authorised to 
receive pcpyment far the same, in order to prove by the 
Clerk payment to the prvsoner^ and his identify. Udid, 
that it was inadmissablefor such purpose vdthout a Stamp, 
and tike convictiofi was reversed. Held also, that Ms 
Clerk should ham proved payment to the person signing^ 
and then thtU another witness should have ind&Mfied ffc$ 
hand writtn0 in ifie bock. 

This was an indtctment fer eabeasieinenll^ It ^ypesred that Messrs* 
ShM^hred & Co. kept a bocds in wMch parehasea made by tiiem were 
entered, and which was signed by the person antiimsed to receive pay- 
ment for the same, and that Messrs. ShooYbred's Clerk had proved 
Myraent to the person aigmog the book, it was produced to thb Clerk 
an order to show the in£atity of the prisoner as havins signed in res* 

Kt of goods purchased from his employers, .Messrsc Welfstead & Co. 
objection on the trial before the Recorder of London, that ^ en* 
tqr was not admissabU without a stamp had been ovemiied. 

Me/tecife^ for the prisoner. 
Parry i for the prosecators* 

The Court said, (hat in accordance with Regina v* Husiter^ 2 Leach, 
€24 ; 2 £ast, P. C. 928. the document required a steunp as hieing an 
ac^owledgment or receipt for the payment or discharge of a sum of 
faooey, and a proof of a direct issue between the parties. The course 
should have been, instead of receiving the whole entry in eridence, to 
have asked the witness whether he paid the money to the man- who 
signed the book, and timi to have proved by another witnessi^who 
Ir&ew the prisoner's hand-writing, that he s^^ned the book. The coa« 
victmn woitd tho^oro be revecaed* 
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S£gina T. Shamum* Jas. 28^ 1854. 

60NyiCTI0N 70a UTTERING FOROSD TBSTmOlOAL. 

An indicimeta taas affirmed for vtUring a forgtd testimomalf 
purporting to be ivritten by the rector of a pari^j recom^ 
mending ^ prisoner and his ttnfe as fix at.d projperper* 
sons to undertake the charge cf a sAod^for the purpose of 
receiving the emolumenJts of die office. 

This was an indictment against the prisoner for forging a testimonial 
imrporting to be written bj the rector of a parish, recomorending the 
prisoner and his wife as fit and proper persons to lindertak^ the charge 
of a schoi, and idso for uttering the same* On the trial at the Central^ 
Criminal Court, he was acquitted on the charge of forgmg, but found^ 
goflfy on that of utterring for the purpose of deceiving and of receiving 
the emoluments of the office. 

Clarksmy for the prosecution. 
The Court affirmed the conviction. 



Regina v. Watts Jan. 21, 18M. 

IMBICTMENT FOR STEALIK* A PISCS OF PAPBR. — UNSTAMPED 
AGREEMENT. 

A prisoner was indicted for stealing apiece of paper ^ thepnh 
pertyofP. It appears thatit teas an Unstamped agree- 
nuntf tchereby he agreed to buHd two cottages for Ae 
prosecutor. Held, that as the agreement ivas evidence of 
the rights of the parties^ alihou^ it could not be given in 
evidence as an agreement, it was not the subject of larcdnf^ 
and ike conviction toas quashed^ 

This was an mdictment for stealing s piece of paper, the propeHj" 
of a Mr. Francis Pattison | and it appeared that it consisted of an un-' 
stamped memorandum of agreement, wherebj the 'prisoner agreed t6 
build and complete two cottages for the prosecutors. On the truJ ti 
the Yorkshire North Biding Quarter Sessions, the prisoner was c6n- 
vie ted. 

Bliss 4* Simpson, for the prisoner, contended that as the agreement 
was a subsisting valid agreement, it was not the subject of larcenf at 
common law as a piece of waste paper. 

Rice, in support of the conviction. 

Ctir.ad.wdt. 

The. Court (per Lord CampbeUy C. J., Alderson, B.^ Cderidgf^ 
MauLe, WigUman and Williams,!. 3., PUut, and Martin, B. B.^ 
Cvompton, J., dissentiente Parke, B.J, said, that the agreement^ 
although not capable of being given in evidence as such, was availi^bkr 
as evidence of the rights of the parties, and it could Hot b6 die 8ob> 
ject of larcenj. The conviction would therefore be quashed. 
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CnnifNAL ATTHAU 

It most Imve struck trerj one, who bis taken tbe trouble to think 
about procedure at all as soiiietbinjB;, extraordinary, that while we bar* 
Appeal ift actions of the mo.st trifling amount where real property is 
■ concerned! to ererj Court in tlie country, and from that to tlie Pri^y 
Comidly a decision affecting the \ih or .liberty of a British subjet-t may 
be irrevocably rendered by a single judge« This strange anomaly in 
procedure no lonser exists in hngland. By the 11 and 12 Victoria, 
chap. -78, the fiueen judges of Courts of Common Law at West- 
minster* or five of thtm, iuclnding one or all of the Chiefs of the 
Queen^s Benchy Common Pleas, or Kxchequer, form a Court of 
Criminal Appeal^ to which may be referred the conviction of any 
one found auiUy of any treason, felony or misdemeanour before any 
Covrt of Oyer and Terminer or jail df livery, or Court of Qusrter 
Sessions. So long as Criminal Appeal w&^ only a theory, in. a new 
eoontrf I such as this, we might be excused for not introducing it ; 
but now, that it has been tried in England, and stood the test of 
■everal years experience, there can be no excuse for our not following 
the example. At all events, tpe cannot plead conservatism in 
jndietai matters* as a reason for not trying an experiment which at any 
rata has humanity to recommend it. 



TAaiF DV8 ATOCAT8. 

Nous demons ndcessaireraent attirer Pattention des Tribunaux sor 
ha omissions singuli^res qui se rencontreat dans ce tarif, et qui sont da 
nature a exciter les plaideurs de maiivaise foi a entraver Pexecutioo 
des jngemens rendus contre eux dans les Cours Civiles. Nous derona 
entre autrrs faire remarquer que dans le tarif on ne trouve aocune pro* 
vision dans les ess de Requite Civile, de tierce -opposition et de ddsa* 
Ten. Ceji trois precede comme tout de monde le satt son! d^naa 
nature bten grave* En France les plaideurs timeraires, qui succom- 
baient sur ces proc^des ^taient assujettis 4 deftn^tes airu^ndes. Dana 
ce puys, le silence du tarif sous ce rapport permet aox plaideurs da 
mauvaiae foi d^adopter iinpun^ment oes proc^^s^ dans la vne de pro* 
longer les d^ais au detriment de leurs crfianciors. Dami un cas r^nl 
de Keqato Civile la Cour n*a aceord6 que 1 Is. 8d. pour honorairaa 
) sur une simple Bequ^te. 
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Nona crojroDs que ce snjet est d^ot6r6t public, et par eona^queat est 
l^ine de &xer Tatteotion des Juges. Le tarif qui peut toe aossi 



fikeilemeDt ameod^ que les regies de pratique qui le aont aonveoty requiert 
eotr'autres des amendemeiis sur les sujets que nous aroos indiqu^s. 



couBT or QUfiin's bshch. 

It is our pabful dutj to record the recital of certain oecurrenees 
wUch took place in the Court of Queen's Bench, during the present 
Criminal Term. On Wednesdaj, the 22nd of March, as the learned 
Queen's Counsel, who conducts the Crown business, (Mr, Driscoll) was 
addressing the Court — composed of Mr. Chief Justice Rolland and 
Mr. Justice Ajlwin — ^he was interrupted by the former of the learned 
judges, asking Um ** To whom do you address yourself f — Mr. 
Driscoll replied, « To the Court"— RoUand, C. J., '' You should 
address yourself to the President of th^ Court.''--«-Mr. D,, ** I beg your 
Honor's pardon, it was involuntary ."—R., C. J., ^ That's impossible, 
it happens too <^en ; it must be intentional." — Mr. D., ** Upon mj 
honor as a gentleman, it was involuntary." — ^R., C. J.,<^ No Sir, it was 
willing."— Mr. D%, ^Sir, PI! stand anything but that; but when I 
state on my honor as a gentleman that a thing is so, III not allow you 
to tell me it is not. My honor is as good as yours."— ^R., C. J., ^ Do 
you wish to push matters to the eitreme f -— Mr. D., ^ I am willing 
to suffer any punishment; but I wont submit to hsTe my honor ques- 
tioned. I hare plenty of witnesses." Mr. Driscoll was ordered tp 
proceed, and no apolo^ was offered. Mr. Justice Ayl wm, took no pa^ 
m the proceeding, and the learned Chief Justice continued to preside 
during the rest of the day. 

On the morning of the 27th, it appears, Mr. Chief Justice Rolland 
unobsenred by Mr. Driscoll entered the Court while the learned 
Qiieen's Counisel was addressing Mr, Justice Aylwin, who had opened 
the Court in the absence of the Senior Judge. As soon as Mr. Driscdf 
pereeived that Mr. Chief Justice Rolland was upon the Bench, and fear* 
log he might hare giren offence, he turned round, and appologised to the 
learned Chief Justice for not having sooner addressed himself to him ; 
upon which Mr. Chief Justice Rolland rose and left the Bench, giving it 
to be understood that he did so as he bought himself insulted. The learn** 
ed Chief Justice did not again appear on the Bench, but the business of 
the term proceeded without interruption under the guidance of the junior 
Judge. On Monday evening, the calendar having been gone through, 
Mr. Justice Ayl win, from whose manner, by the way, no one would have 
supposed that he was bursting with indignation at the conduct of the learn* 
ed public prosecutor, a'djourned the Court till neit day at one o'clock, 
when the prisoners were ordered to be brought up for sentence. The 
Court adjoomed — the crowd dispersed,little knowing what a night would 
bring forth. The next day (28th) at one, Mr. Justice Aylwin alone 
came on the Bench, and proceeded to read a paper, of which the 
following is a copy ^--> 



''The marked misbehaviour of the penon who represents the At« 
torney Geoeral^ towards mj brother and my wenm, also to one who 
was Ubtef Justice of the District of Mootreal, aod who for the period 
of four and twenty years has filled the seat of Justke he e, with 
booour to hunaelf and adrantage to the Crown and the eonntnr, for- 
bids my further proceeding alone at this time* I shall await the de- 
termination of the Executive Goveramenty as to die performance o / 
the duty of Public Prosecutor by the Attorney General in perspn, o ' 
by his sufficient and proper representative^ but I cannot, with the 
regard and respect which I owe, and to which I therefore heartljr 
testify^ to my venerable revered and learned associate, proceed to the 
final disposal of the public business at this present term, until I see 
before me some sentlenian as regardful of his duty to his superiors as 
be ought to be of his own rights, to move for judgment against the 
parties now awaiting it at the bands of the Court* 

** Let this Court therefore stand adjourned until Tuesday, the 
deventh day of April next, at the hour of noon.*' 
' The above narrative hardly requires comment. As to the first day'a 
proceedings or to the ebidlition of feeling which mduced the learned. 
Chief Justice to leave the Bench on the 27th, it is not necessary for us to 
speak. Mr. Dnscott, on the spot, sufficiently vindicated his own honor, 
and in his person that of the bar y and even if he had not done so as 
apiritedly as he did, we should be content to let Mr. Chief Jastice Rol* 
land's long and useful service plead, if not as an apology for bis conduct 
on this occasion, at least as a reason for our throwing it as much into the 
shade as possible. But for Mr. Justice Aylwin there is no sudi excuse aa 
long service or momentary heat to be offered. We most presume that 
it was after a aighf s cool deliberation that be made up fam mind to enact 
alone the third act of tikis farce — as farce we suppose it mav be called^ 
though *one at which we camiot afford to lau^b — ^wbieh is, if possi* 
ble, more inexcusable ftan the first act. Puttmg out of the question 
the unpardonable derelictiott of duty in detaining prisoners for 15 dayt 
in gaol uasentenced, the language in which it is expressed is equally 
disgraceful to the heart and to the understanding of ita author, 
[Employed to the most juvenile member of the Imr, Mr, Justice 
Aylwin ought to know, that it is not only indecent, but unprofes*. 
nional^— the technical manner of addressing Counsel being the team^ 
ei gentleman and not the person $ no matter how hr the peraon 
referred to may be removed both from gentility and from learaimjr. 
But when such expressions am made use of to a gentl^^man of Mr« 
DriscolPs age, and to one who has been tfaon|^t wort^ of bemg named 
one of Her Majesty's Counsel, language bus to express the extreme 
amouat of their impropriety. 

The learned Judge bed better beware bow he calls in question Ibe 
expediency of employmg the usual titles of courtesy from his valuation of 
the merits of the party addressed. He should remember that his and 
his brethren's claim to such appellations is just as liaUe to be called in 
<|oestion as that of members of the bar. In leaving this disagreeable sub^ 
ject, to wUeb we shall be j^d not to be again obliged to recur, we 
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would only add one obsemtioD. In deferring the fassfog ^f sHitehce 
till tbe lltb of April, it was evidenlly thie intention of Mi. Justice 
Aylwin to give thie publie to understand that this step was necessary 
owing to Mr. Driscoli's ** marked tnisbefaaviour ;^ but neither bis man-^ 
ner nor his abtions, subseqoeDtty to anf possible eauae of complaint, 
fimror this pretension ; on the eootrarj, it is obvious tbat^ if at the rising 
of the Court on Monday evening be Imd not intended to pass sentence 
on the following dzy, he would not have ordered the prisoners to be 
broughit up for judgment. Was the taking of offence then an aftei^ 
thought 1 We hope the delay in the proceedings of the Court may 
not he due to any less worthy cause than that sdledged^ unworthy as 
it is. 

Since writing the above, the Court of Queen^ Bench met according 
to adjoomoient on the 11th instant. Present; Chief Justire Roliand 
and Mr. Justice Aylwin. Mr. Driseoll, Q. C, havmg taken his seat 
within the bar as Grown Prosecutor^ Mr. Justice Aytwin read from a 
paper which he held in bis hnmi as follows^— 

^ At a previous day, in this Term, the presiding Judge found it ne- 
oeasary to notice that the Queen^s Counsel who has conducted the 
public business for Mr. Attorney General pointedly addressed himself 
to tbe Junior Judge; and not to the Court. A vehement disclaimer of 
any improper intention was then made by the learned Counsel, and was 
followed by an expression of readiness to go to gaol, uncalled-for, and 
under the circumstances unseemly in the person and from the quarter 
whence it proceeded* 

** It is difficult to conceive that a Counsel who for years has been 
accustomed to see my learned brother presiding here, and to address 
him as Chief Justice of Montreal, -and who, for 3ie la.^ four years that. 
I have had the honor of a seat on this bench, has only known me as the 
junior Judge, and never before used such a mode of address, could 
inadvertently, all at once adopt it. The plea of inadvertence, however, 
was made upon the occasion referred to, and fnatfers rested there. 

^The tendency of this behaviour was sufficiently obvious, but the 
Court was not long left to doubt of its actual effect by proofi, which 
will nnt now be more particularly mentioned, as in accordance with 
practice they will have to be brought forward in due ci6urae at a future 
time, and another stage of proceedings, should it be necessary. 

'* It wak to have been hoped, alter what had Occurred, that the rules 
of courtesy and decorum would not again be violated,-^it was titere- 
fere with mingled pain and surprise that on Monday, the 27th of March 
last at the opening of the Court, I was ihade to witness a repetition of 
the same conduct, assuming from that circumstaoeey the distinctive 
oharaeter of insult. 

^ If Courts of Justice can confidently look for respect and assistance, 
in the performance of their functions^in any one direction more tbaii 
another, it should be from their own officers, and as Mr. Attorney 
General is tbe highest of these officers when here, his representative 
would seem more eminently bound to give active aid to the Court in 
his absence. 
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^Tiiitead of sctive aid^lbe Court has experienced marked and of* 
feniive obstruction. 

■^ Ifobstitietioos of justiee and contnmeKoua beha?ioiir bj inferior 
ofieerS) or niero bjratanders, call down Mptedy puoMfattient npon the of • 
ftnder^ bow con Gonrts i^hat their ejes and their ears upon attempts 
openly made in the highest places to treat them with scorn-and mockeiy. 

^* When such casf^s oecur, even the nndicationofthe Court's aifthor- 
iff beeomes fiioro difficult bj the verj position of the offender himself, 
and it was particularlj so in this instence to which I know no parallel. 
Bat whatever may be the cposeouencesy authority must be nudieated 
and maintained. 

^ When, in the usual eourse, on the neit day, being the 28(h March^ 
the term was to hnte been closed by sentencing the con?icts. I felt 
(what I hope was not an improper) repognanoe or ioeonsiiitent with 
duty*^biit I did f&^ a repugnance, to commence the proceedings by 
• the adoption <»f penal measures against the Crown Prosecutor himself^ 
for to pass orer in silence the oeciirrence of the prerious day was im* 
possible. 

<^ It appeared tome that an adjournmeDt to a future day was the 
only courte left, as it would enabie Mr. Attorney General, or Mr. 
Solicitor, his coadjutor, to attend here in person (as was formerly 
practised^ and that the prewnce of one of these high functionaries, un» 
der the circomstanceff was due to the dicnity of the Court, and to the 
performance of the pabllc business which Occasionally requires confi-* 
d«)tial oommunieation between the Crown Counsel and the Court* 

^ Neither of these cheers is here in hln plaoe to-day, it is to be pre* 
somed because more wei^rhty duties, and the exigencies of the State 
and the public service forbid tlieir being spared from the seat of govem^v 
ment. But this Court requires no auxiliary and no eictrinsie aid to 
make itself respected within these walls, or to enfcnre its authority at 
Jarge beyond them, throughout that portion of the Qaeen*s dominions 
which is subject to its jurisdiction. Whenever authority is necessary 
to carry out the great purpose for which all Courts of Justice are de« 
signed, the maintenance of lawandorder^its inherent powers are amply 
sufficient to ensure it, 

<* HoweTer painful it may be to call into exercise the power ofltbn 
Queen's Bench in cnses of contempt— when discipline requires it to curb 
the unruly — it will be resorted to, and firmly enforced^ 

** In the opinion of the Court, it has become necessary, under exis^ 
ting circnmstances, to make the following rule. But before having it 
red, I must say, that though appeareaces are strong against the parly 
whose conduct is incriminated the intention in this, as in all other crim* 
inal accusations^ constitutes the offence : the mild course of proceeding 
to be adopted, will enable the accused to dissipate the charge, and to 
purge himself of the contempt upon his oath, which he can readily do« 
if innocent :-— 

*' Henry Driscoll, fisquire, one of Her Majesty V Counsel, conduc- 
ting the Crown business before the Court at this present Terra fcr Mc 
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Altomef Generaly ImviDg' oa Monday tbe 27tli day of Maroh Jasl^ 
wben there were present on the Bench Mr* Justice RoHand, Freading 
Judge, and Mr. Jostice Aylwin^ addressed himself in the smgalar ninn« 
her and b a marked manner to Mr. Justice Ajlwin, and not as he was 
bound to do, to the Court or the Pk^sidbg Ju^y and it appeared to 
the Cwrtf that in so doinf^, the said Henrj Dnseolly Esquire, acted 
wilfnUy and deaignedlf with intent to cast contempt and reproach upon 
the Coovt, and to obstruct its proceedings ; it is ordered that the said 
Henry Driscofl, Esouire, do show cause on the first day of the next 
Tentty to wity Saturusiy the fourteentii day of October next, why an 
attachment for contempt should not issue a|;ainst him and such faramr 
proeeedittgs be therefore had as to law and justice may appertain.** 

Aa fteleanied Judge has thei«ht proper, protected bf Iris posifekm, 
to take upon Umself to contradict Mr. Driseoirs assertion on hb henoTi 
he win probably not be surprised if we ^uld expect from him an im- 
partial statement of facts in the narratire which he has so carefully 
prepared and so ostentatiously publishedi. 

The first clause of Mr. Justice Aylwin^s narratiTe contains the first 
statement, the correctness cf which, as we were present on the occasion, 
we Tenture to impugn. Mr. Driscoll dtdnot say that he was ready *< to 

Kto gaol f but tiiat he was<'* witting to suffer any punishment;** but that 
would not submit^ to huTe his honor questioned,^ and this observation 
was onlj made after a menace of some undefined punishment which the 
Court, m its dUsereHoHf though it better not to execute. On this more 
amplified statement of the fiicts, as they really happened, we imagine the 
goremment and. the public will hardly agree with Mr. Justice Aylwin 
ui considering that Mr. Dnscoirs answer, even if it had been such as 
incorrectly stated in the judicial narrative, was either ** uncalled for**^ or 
^ under the eircumstances unseemly^*' Indeed we can hardly conceive 
a more special call for such an observation than a threat of an unjust 
punishment, or circum tanees under which an answer would be more 
seeady than when a gentleman b called upon indignantly to repel an 
attack on his reracity. We have no hesitation in saving that, had 
Mr. IMscoU tamely submitted te such an insult, and had his conduct been 
brought under the notice of the bar, we should have been in favor of 
his being severely reprimanded Iot ungentlemanly and.uoprofesnonal 
conduct. We have already drawn atteotion to the apparent impro^ 
bability in the announcement of the time at which Mr. Aylwin thought 
it necessary to take offence, we shall not, therefore, again refer to it, 
as it must be sufficiently obvious. Further on, the learned Judge seeroa 
to express some uncertainty as to the cause of the non appearanceof 
either the Attorney or Solicitor General ** to move for judgment.** 
We think we can account for then* absence, and above all for the 
presence of Mr. Driscoll, by the hypothesis that the learned Attorney 
General and the other members of the Government disapprove entirely 
of the proceedings of the Court and mean to continue the present 
public prosecutor in his office ; in which determination, we feel persua- 
ded, they will he sq>ported by tte force of public opinion, a force not 
to be overcome by impotent threats of conmutment. Having done 
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ifith the fiiets of Mr. Jnstice Ajbmh mamfiei»^ we ahtO not now^ 
refer to the lew of tfaie mJeyaaitniaj happen AmI at another tmie and 
m another piece its legality nay become the niatter of more partieoler 
inreetigalton* 



Vmt eon Jogement dans ta canae de Des&mtfs t. Ltigrange et 
diren oppoeentft dent nous donnona na rapport dans ee aiunto) la Coar 
SnpMenre a renverai la pratiqae infariabkmeot soivie an Barrean de 
Moatr^sly de Her la contestation d*ane opoosition avec celle dVm Jnge* 
meet de dtstribntion dans an mdme procid6. Le r^soltat le plus cer- 
tain <|iii doit decoder de cette d^dsion est de rendre la proc^dnre encore 
plus embroQill^ ou'eOe ne Testy mnltiplier lea frais, fiiire perdre pent 
Atre les cr6ances d^un grand nombre de persoones qui se trour ent daas la 
ntee position que lea Opposants en la canse meationo^, et en outre, 
poorqnoiDetedirions nous past de compromettre inatilement les meuH 
ores dtt Barrean ns-A-vis de leurs clieots. 



Depiiis qnelqnes mob lies enqufttes de la Coor de Circuit 6tsient 
eompt^temeat arr^t^es, par suite de la decision rendne k diffi^rentee 
repriees par le Juge si^geant a Tenqn^te de la Coar Snp6rienre portent 
^ que lea enqu^tes de la Cotnr de Circnit ne dcTaient pas se tenir dans 
h salle des enqndtes de la Coar SupMenre.'^ Le GreiEer a^t regu 
des ordres fomiels de ae point faire d'entr6e an R^gistre et le Crieur 
de ne pas appeler les parties i proe^der. Pour tout dire, il n'j avait 
pas de possibility de cKterainer les causes de la Cour de Circuit, ce qui 
ne manqua pas de cr6er na certain tooi puisque cet ^tat de cbMe 
iquivalatt & on dUni dej^tiice. 

Le cine du eournit dans une canse 1 la Coor de Circuit de St. Hi* 
laire t. Murnhj et Broisard intenrenant» le Denandeur ajant proo6d4 
i Pexamen d'on tteoin et iroulant Cure appeler la partie adTcrse pour 
le tnuisquestionner» THon* Juge president renouvela tea ordres et fit 
taloir la niteie objection. Le Demandeur insistent n^nmoins snr son 
droit cita a risppni de sa pr4tention Facte de judicature de 1M9| 
clause 60 ** ei tout tel Juge lorsqn'il pr^sidera i des enqu6tes dans des 
^ causes pendantes i la Coar 8up6rieure dcTra pr^sider aux enqu6tes 
^ dans les causes pendantea k la Cour de Circuit qui devront %tre 
^ regues le nitaie jour et au nifaie endrait.^ Aprda Taudition des Aro» 
cata dans la cause MM. Lafienaye et Loranger et de plosieurs autres 
meiabres dn BatreaUy son hoondur M« le Juge Mondelet en ayant con- 
CM a?ee M. le Ji^e Smith declare qu^i FaTenir ka parties pouiraient 
procfder aux enqii6tes de h Cour de Circuit derant les Jugea de la 
Cour 8iqp6rieure. 

Le Demandeur dans la cause susmentionn^ aTait ^ridemment 
raison de pr6tendre que la Cour de Circuit UTait droit en vertu de 
rameadement paas6 en 1853^ 16 Vict^ chap. ]94>» de fixer comme g'a 



M k €M les enqu^tefl de h Cdur de Ciremt, et en veriu de la daoo 
nwrteilto d\)rdoiiiier qiie oe ioit dans le m^iiie eadroit et pour W 
ni^ne jbur. que ]ei eeotee de la Coar Sop^rieore. Car l^endemenl; 
16 Viet., eftap. 191, n^a pas abrog6 la iOme clause ; tout aoa effet est 
simpleiDent de faciliter la d6p^eb? des afitires de la Coar de Circuit 
en Pabaeace d^on Jage poor pr6sider anx enqadtes, et d*obliger alors le 
Gre£Ser d^enr^gkstrer les objectiona ; en sorte que rameiideiiieiit ne 
dfspeiMe pas le Jage de pr6sitier aux eiiqu6t>ai de la Ceur de Cireuit 
loraquM prMde aax eoqu^tes de k Cour SupMeare. Le bat bkii 
6ri(leBt de tet ameniiement est de mettre lea parties en 6tat.da proo6* 
der aux eitqu^tes de la Coar de Circuit sans la prdsidence d'an Juge 
eoinme eela arrive iMqnemment dana lea etreaits i la campagae et snna 
certatnement dispenser le Juge de la Coor Sup^rieure de lea prMder 
iorsqo^if preside i d'autres enqu^tea. 

Sfous sommes beareux de poa^oir aanoneer que cct 6tat da eboses 

|ai arr^iait le coura de la justice dans les cansea port6es derant la Coor 

le Circuit est eofin diaparu. 
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THE LXn VR, JUSTICI TALPOURD. 

It is With feelings of the deepest regret, both professional and per^ 
sonal that we record the death of Sir Thomas Noon Taifourdj on Mon- 
dbiy Liat, the 13th March. This macb lamented and sodden event took 
plice at Stafford, whilst the learned Judge waa delivering bis ebargo 
to (he Grand Juiy^ and commentiiig with bis usual eloquence on the 
causes which had produced the fearful and numerous cases of enme 
which then stood for trial,— there being no less than 30 matnlaughters, 
and in the whole 100 prisoners. Itseemsnot improbableikit m deep 
feeling which was excited in tbe mind of the Judge by this enOnlnous 
amount of criininality, in some degree eontributed to the fatal resqlt. 
In the midst of his address he was sdaed witb apoplexy, and although 
attended by several medical men, expired almost immediately. 

It is consol-itory to those who bad the gratification of knowing )M[r. 
Talfourd in privates as well as public life, that the pablic journals have 
uniformly expressed the highest respect and regard for his eminent 
worth, genius, and learning, both aaalawyerand anauAor. In ibe 
Profession there is but one sentiment of deep; regret for this unexpect- 
ed calamity. It is, ifidped, lamentable b«^yond all measure, that a man 
so Hirh^ gifted ia.all exceflent qualftii^s of head and hi*art; so beloved 
by ail who knew Mm, should be tiius cut off without warning, at a time 
When, in the ordinary course of nature it might have been anticipated 
that he would fulfil the duties <tf his judicial station for many years, and 
then retire for aorae period of leisure and tranquility before he departed 
bence and should be set>n no more. 

It u our mefancboty duty to notice some of the principal events of 
Ins fife and his legal ind literary labburs. 

He was bom at Reading, on the 26th January, 1795, and became 
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avupil pf Mr. Cfaittfy the fmineiit Special Pleader, in 18 18. Be^ 
Sicles bis ordinary st^ierand labours os a diligent pttpil, lie aealoBxIy 
and ablj assisted in I be composition of several of Mr. ChittfVTolu- 
minotts works. He was a member of the Middle Temple, practised as 
a Special Pleader for a few jrearft, and was called to the Bafon the 
9tb February, 1821. He joued the Oxford Circuit and Berkshire 
Ses6iQiia» and at this time, we are informed^ he was a Law Reporter 
for the Timtsi. 

in ]f(33, he was appointed Becorder ef Banbury, and called to the 
degree of Serjeant-at- Law. Bj the Royal Warrant 6f William 4tfa, 
6f ^-^th Jimil, 1834, heitas included in the Patent of Precedence 
neit alter Mr. Justice Coleridge. He was promoted, b )84«6^ to tiie 
dignity of Queen's Serjeant, taking precedence of all Queen^s Coun« 
aet. Lord Lyndhntvt gracefully conferred this honour on a political 
opponent, whom be esteemed as a man of genius. On the promotion 
of Sir Thomas Wilde, in July, 1846>to th<i Chiefchip of the Common 
Pleas, Mr. Serjeant Talfouird became the Queen*s Ancient Serjeant, 
*-4be permanent head of the Bar« 

I£s career m Parliament commenced in January, 1835, when be was 
returned at tlie. general election for his native borough; be was re<^ 
elected in July, 1S37, and continued (intil tbe general election tii IS^l. 
He was.again elected in August, 1S47, and held bis seat till bis elent-^ 
tion to the Bench. 

As a legislator, he was distinguished by the iiitrodnction of the Bill 
for araendm^ the Law of Copywrlgbt, which he advocated for several 
Sessions wtUi an eloquence mrely equalled and never surpassed, and 
the ineasnre was ultimately carried under his guidance, tbough at the 
time it j^assed he was not in the House. He also commenced, and 
aucccsmHy carried through, the Bill for the custody of iafiints,— one 
of the seveial measures o? Justice and humanity for which be always 
contended. 

In the month of July, 1849, during the Summer Circuit, on the 
death of Mr. Justice CoItman,tbe learned Serjeant vras raised to the 
Common Pleas Bench. To all these honours must be added that of 
the degree of Doctor of Civil Law, which was conferred on him by 
the University of Oxford. Such has been his eminent course as a 
kwyer and a senator. We turn now to review the distinction he 
attained as an Author. 

Whilst a law student, he wrote Strictures on Capital Punishments, 
the true nature of Justice, and the legitimate desi|2;n of Penal Institu* 
tions; -with Observations on the Punishment of the Pillory ; and an 
Appeal against the Act for regulating Royal Marriages. He ^ also 
wrote an Address to the Protestant Dissenters of Great Britain in re* 
gard to the Roman Catholics. Besides his contributions to the many 
elaborate works of Mr. Chitty, we may notice his several editions of 
the Quarter Sessions Prac^'ce, the last of whi«h was published in 1841. 

Viewing^ him next as a literary author, bis benevolifnt and enlighten* 
ed disposition shone forth at an early period of hb life. Whust at 
school he wrote a )K)em on the education of the poor. Hn fertile im- 
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agpnatioD wu alio evinced at tbit ame period in ^ An ledian Tale ;^ 
to wbkh majr be added a didactic poem on the uaioii and brotherhood 
of maakiod. He was also the author of ^ An estimate of the Poetrj 
of Ae Age/' in which he aeaiouslj defended Mr. Wordsworth from 
the hostile altacks which were made upon him hj afanoat all the critica 
of the time. He also contributed many articles to the Encyclopmdia 
Metropolitana, the Edinbw|;h Reriew, and several Ma|;a2inea* 

His clebrated traged/ of "< lon^ was written in 1834, and on the 
26th Maj, 1836, it was represented at Covent Garden Theatre, then 
mtder the management of Mr. Maeready. His ^ Athenian Captive*' 
was aabseqaeotly produced, and afterwards ** Glenebe.** Be also edited 
^ The Remains of Charles Lamb/* and othera worha. These were 
Mowed b J his "< Vacation Rarab(es." 

He omrried soon after he was called to the Bar, and has left a widow 
and three soos and two daughters, to lament his grievous loss* One of 
bis sons was called to the Bar in Michaehnaa Term, 1852. It g'emains 
only to add, that throoghont his life he was distinguished alike for his 
kindness and generoaitv and his prootpt and briOiant intellect. During 
hia career at ne Bar, for aeariy thirty years, he acouired the regard and 
esteem even of the competitors whom he snrpassed. His elevatioii to 
tiie jodgmeot-eeat made no diSierenee in the warmth of but friendship or 
flie aSAle courtesy of his manner to all, however humble, who ap- 
nroacbed him. He held his hi^ oflice meekly and nobly, and though 
he has not lived loos to enjoy its digaitf, he died hononred and rea> 
pected thronghont the land which gave bim birth, and his renown will 
extend wheresoever the English laosuage is understood. In the words 
of Mr. Justice Colerid|e, addressed to the Grand Jury at Derby, ** be 
had pne ruling purpose of Us life — ^the doing good to hia fello w-creatorea« 
He waa emmendy courteous and kind, generous, simple-hearted, of 

Kt moderty, of the strictest honour, and of spotless integri^*'' 
\ is the highest praise bom a man of kindred eicellence, pre-emin- 
ently eoropetent to pronounce a jost, sincere, and discriminatiiig opinion. 
^Zegal Otmver^ Zendon^ March 18, 1858. 
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(From London Legal (Aierver.) 
Court of CrCmfnal nppwh 

Regina t. Seaumoni. Ja& 21 ; Feb. 4, 1854^ 

MASm AHB 8XBVA]ITd — BMBfiasZUlfG XOHJBTS. — ^BTIDCirCB OV 

PRnriTY WITH Railway coMPAirr* 

Oil an indictment against the prisoner far embetsiing ike 
mone^fs of his master^ it appeared that ike master had 
contracted mth a Smlway Company to dkiwr coais to 
ikeir customers, and to account for the money by himsdf 
or his carmen. It teas the custom fir the carmen to 
receive the invoices from the Company, and on receieving 
the money for the coals on delivery, to bring the ddifsery 
note to the master to have the cartage entered, and then to 
pay the money to the Companf^s derk. Held^ that ther€ 
was sudt privity between the Company and prisoner as 

to render the money their property, and the conviction Ufos 
quathed. 

Tbi« was an indietment of tbe prisoner, as servant of Edward Wig- 
ginsy for embezzling 51 \Qs, the propertj of bis master. It appeared 
OB tbe trial at tbe Central Criminal Court, tbat tbe prosecutor had 
contracted to deliyer coals for the Great Northern BaOwaj Companr 
to their customers, and to account for the money recei?ed hy bimsdr^ 
or bj bis carmen. It was the practice for tbe invoicea to be given to 
the carmen, who received tlie money for the coals on delivery, and then 
went to tbe proaecutor^s office with tbe delivery note, in order tbat an 
aeeount of tbe cartage might be entered, and afterwards paid the 
money to the Company's clerk. Tbe prisoner bad received tbe sum 
in ipestion, and had not paid it over. 

DeaPsley, for the prisoner, contended that tbe moneys had not been 
received by the prisoner on account of the prosecutor, but of tbe 
Bailway Company ; and that there was no embezxiement of his money 
under the 7 &; 8 Geo. 4, c. 29, a. 47« 

Clarkson ijf Qiffard, for tbe prosecutor, contra. 

Cur. ad. vult. 

The Court said, tbat if there was a privity to be inferred between 
the Company and the prisoner, so as to make him their agent in re« 
ceiving the money and agreeing to pay it over to them when received, 
tbe money would be their property, and not that of the prosecutor, and 
tbat as such privity had been established the conviction must be quashed. 
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II, 1854. 

InUCTM KKT fOK HOH-mSPAm or mOADrf-HnOEftB DSST&OTSD m- 
TIRSLT IT X9CROACHMS1IT OF UA. 



0f a rani ia the «a« t^ <gym n erf that a huge partim'kad 
ieem eaairely moq4 Ofumijf hfi tAe etnaroaAmmt of A0 
jflo. Hel«l/&it iie^VMTtwTlongtpr liable ioi 
to mate an amlubfe road totket 



TUs was atf* vidicinieiit for tiie iv«ii-repMr ofa rotd aJM ti» na 
road'wlneh badbe^n wt bj commlBnooers mder the au^boritj of la 
Aei M»edki 1801, for enckMog comiiMm aad- wat^n hadu, wad whick 
loul been re|ieired bj Ibe defeoduifB wtil a portion of irwaa eotirelj 
fwept away br tbe enereacbmeiits of tbe Genaao.Oceaa. Tbe point 
Teeenred on the trial before Mariu^ B^ waa, whether the defendaati 
were bound to |irevide ao aTaiiable road. 

JBfMff for.tbe Defetidatttj Hall in bdpport of the froeeenliDn. 

Hhe Court mld^ that the road, which ran to the beoeh, had been 
iraahed away and destroyed by natnral eau^es without the fault of any 
body, and that the li»bility to repair no tobger existed. The Defen- 
dents were therefore eotided to jadgment, and aa application for the 
oosts of tbe pcosecntioo was refused on tiio groond of want of joria- 
diction. 

r.egina t* Green. Fftb. 11, 1854. 

IhDICTMENT VOR SMBCZZLING against bailiff^ — OBTAIKlirG 
MOTiRY VJIDSR FALSe PRRTBNGSS. 

The prosecutor' z hailijf^ viko ttws in ike habit of receiving ani 
paying money$f had overcharged certam payments to 
taSoters and brought in the prosecutor his dSbUxr to an 
amount tchith he had paid* Held, thtU an indictment 
icould not lie for embezzlement but for obtaining moneys 
by false pretences. 

This was an iniUcttnent for embezalement against the prisoner, who 
was bailiflT of the prosecutor, and was in that capacity in the habit of 
reeeiring and paying moneys, and it appeared that hs had oyercfaarged 
in his accounts certiin payments to harvest laborers amounting to 
1/; 7s., -bringing in the prosecutor as his debtor for 2L odd, which 
be had paid. The prisoner was found guilty on the trial at ihe Glou- 
cester Sessiona, aubject to the point reserved, whether the offence 
noiottnted to embexziement. 

Toxer for tbe prisoner. 

The Ccw^iaaid, that the prisoner should bare bera indicted for ob* 
taining money by false pretences, and the conriction was accordingly 
quashed* 
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MONTRKAJ^ COURT BOVME TAX. 

This onjiiftifitUe tax hftsbMB tli« tabject of somuch discossioo 
$bmiff tm k naj appear alrac -^^ too late for us ag?'i to tqiich upon 
k ; bvt latelr we met with a speech of Lord BroDgham's in the 
House of Lords rela^ve to a siinilar tax in En^and, which appeared 
to us to be so thorough and excellent an expositioo of the absurat/ of 
all such (axes, that we cannot refrain from ginng the following extracts 
His Lorddiip said* 

^ It wodd be sopcrflaoiis at this time of daj^in the latter half of the 
19th ctntaxff to enter into argoments to show the utter bjustice and 
impolicj of anj taxes whatever on faiw proceedings. Sixtj jrears aeo, 
Mr. Bentham had demonstrated their entire and monstrous absurdity 
and iniquttj. 

** How would any one bear the proposition that a tax should be im- 
posedy which a particuhr portion of the communit7«—so many thousands, 
. or tens of thousands, — should alone pa/ for the benefit of the whole ? 
Yet that was the proposition of those who said that die suitors in the 
Count/ Courts should singly pay a tax the use of which was beneficial 
to the whole community, — ^that use being the administration of public 
justice, a matter manifestly for the benefit, not simply of the indiTiduafs 
immediately concerned, but of the entire body of the nation. You 
ningle out a certain number pf her Majesty^s subjects, say 100,000 
persons, or whatever the number representing the suitors in the County 
Courts might be, and you say that these 100,000 persons should pay 
the entire taxation imposed on the administratiott of justice, which is a 
thing concerning the entire community, the community aceordtagljr 
deriving the fuU use of that benefit which the 100,000 mdividusis are 
eompelTed singly to pay for*- compelled, that was to say, because in 
tbe assertion of a right, or in the repelling of a wrong, the^ resolved to 
put into operation that justice tlie administration of which, in their 
case, served to benefit ail the rest of the community, who yet were 
pifmiittedto avail themselves of that benefit without contrmuting to 
pay for it* Nor was even this the worst feature of the abuise ; for the 
nersons who were thus mnlcted by the State were precisely those who, 
from the very operation of th suit in respect to which they ware mule- 
ted, were least able to bear additional burdens. At the very momeBt 
when all the other expenses of a suit were, perhaps, weighing do¥m a 
man — the professional charges, the cost of evidence, and smiilar neces* 
sary outlay — down came the Treasurer with a demand, by way of tax, 
exceeding in amount, not improbably — ^the whdeofdie charges for 
professional sldll and labour. It was not enough that the suitor should 
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pay for tiie skiii, or the want of akili, — that be should pay all Ae regu- 
lar Slid Gurlj undentood expenses of bis case and its coasequeaces. 
Tbe Grovemment must at that moment orerwhekn bim wiUi a mon- 
stnrastax* 

^ There was mueb talk just now of tbe defences of the country^— 
and beareo forbid a stone shonld be left uaturned to render tbem com- 
plete ! — but bow wouM a proposition be received for casting on the 
frontier, or tbe southern coast, — say, the whole burden of these defen* 
eesi leaving tbe inland counties free from any contribution to tbe ob- 
jejCtT-*-for iriakiogfin other words, tbe southern counties bear the 
whole coast of our mBitiay and our army, our navy, and our coast-guard, 
on the plea that they would immediately benefit roost by the protection t 
Such a proposition would not be endured for a moment ; yet this was 
the iretj tniog, in another but not ies monstroos manner, that you 
were now doing with tbe soitors in County Courts* They underwent 
the expense, the baraamient, tbe vexation, tbe risk of litigation^ by 
which the whole country mediately benefited, and for tiiat reason diey 
were made singly to bear a heavy burden of taxation besides, — a bur- 
den which 9perated not merely as a burden on tbe suitors for juBtice, 
but as an obstroclion to the adminis^tion of justice Hsrif. 

** Let him puts case to his noble friend opposite. Suppose — which 
heaven forfeod I — a riot should happen in the part of tbe town wbieb 
he honoured vritb his abodci or that nre should be attempted to be set 
to bis manskm^ and that he should have occasion to call in tbe aid of 
the civil power, and tben of tbe military force, to save his property, his 
life, from destruction — bow would he^ when the object bad been hap- 
pily so effected, relisK tbe intimation that bis propertr, Ms life periiaps, 
naving been so preserved by the police and the soldiery, be must pay 
tbe bul of the police for attending, and of the military for attending ! 
He would reply, that be paid his £are, as a member of tbe community, 
of those taxes by which both police and military were maintained, in 
common with othjsr purposes, for tbe protection of the subjects general- 
ly ; and be would protest that it would be very bsrd upon him, in addi- 
tion^ to all tbe alarm and anxiety^ and perhaps loss be biad undergone, to 
pay all tbe cost of the force which bad been called in for bis protection 
as one of those subjects* Yet that was a parallel case with the case 
of tbe suitor in the County Court Tbe noble lord, on this soppositroo, 
woold bave to pay, not oply for tbe mOitary and poltee who had aided 
bittinbis partietAur need, but for military and police with whom be 
bad nothing to do, and of wh6m be bad thou^t bimself quit on paying 
bis quota,, as one of the community, to their maintenance. So tbe 
County Coort suitor bad to pay, not on\j for tbe Judge and the cierk, 
and tbe baOiff, and what not of the court in which bis case was beard, 
but be bad to pay a beavv tax for County Courts in aU parts of the 
coimtr^i with wfaicb be baa nothing to do. 

^ The aetess of snitors to tbe County Courts was obstructed by tbe 
fees which were levied upon them, and tiie monev thus extracted or ex- 
torted, was applied to detiray tbe salaries of Judges and to provide tbe 
buitdmgs in wbicb suits were invest^ted. He conceived that it was 
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the botmden duty of a GoverntncDt to provide for the tdmimstratioii of 
ja^ce and to phee the expenses of that administratioii of justice upon 
the eoRimttnitir at large, instead of allowing it to fall upon suitors who 
could in aSbra the pajment. The Goyemment ought not to aggravate 
the weight which the bare fact of being suitors imposed upon men in 
such a position, but they should throw the charge of providing for the 
administration of justice upon the communitj at larse^ because it was 
the dotj of the Government to afford its subjects fuu protection in re- 
turn for the allegiance exacted from them. He might be told that tte 
plaintiff recovered the amount of the fees if the defendant could paj 
them, but m two out of three cases the defendant was unable even to 
pay ^e court fees. At the very moment when a man miebty by va* 
rioua accidents or misadi^ntares, or by the pettifogging, chicanery, or 
dishonesty, or malpractices of others, be suffering the greatest loss, 
what did the Exchequer do t Why, the moment when &e suitor was 
complaining of the dishonesty of one party and the insolvency of another 
was the very time ehosen by the Government for pouncing upon him, 
and s|ubjecting him to still greater exactions, sharing, as it were, with 
knaves the fnutts of their disboocsty. This system reminded him of 
the story of a certam man who ^ fell among thieves.'' A person who 
appeared to be passing accidentally found him tying exhausted upon 
the ground, and inquired, in sympathUmg tones, ' Pray what is the 
matter with vou, air V ' Oh,' was the reply, ^ a villain has run off with 
my purse and my hat.' ' Why,' asked the false Samaritan/ ' are you 
quite exhausted V * Yes, almost entirely.' < Try, canit you move a 
little V ' No, I cannot stir.' ' Ob, then, if that isi the case, said the 
interrogator, ^ Fil take four wig/ Now, that was just the conduct of 
^e Government in this instance. They found the suitor plundered by 
the malpractices or insolvency of others, and they said to him-^at the 
time he could least afford tt<-*-^ Come, pay these fees ; they are only 
3/ lis 8d. I it is true that in the Court of Qneen^ Bench the same 
fees are only I7s^ but they are 3/. Us. Sd*^ here and you must pay.^ 
BBs Lordship then proceeded to show that the tax of which he com- 
plained, amounted in many instances to 30 per cent on the sums re- 
eovered, and 17 per cent on the sums sued for* Here we have not to 
complain of so heavy a burden ; but the object for which onnr tax is 
raised, is even more objectionable titan that complained of by Lord 
Brougham* Here, a penM)n who has been so unfortunate as to ^o to 
law, is subjected not only to pay a tax for the building in which his 
case has been heard, and his papers kept safe, but he is also obliged 
to pay for the accommodation, necessary for the trial of every mafauic- 
tor who i^ brought to justice, and for his safe keeping while tiie trial is 
bein^ proceeded with. Now allowing for the sake of argumtmt, that 
the litigants in civil cases, daring the next ten vears should pay for the 
aecommodation of the Courts of Justice, for three m four gsnerations 
to come, by what rule should they also be condemned to pay for the 
bousing of the Criminal Courts ? It may be said that this part of the 
grievance is not worth mentioning ; but that is a mistake. We ven- 
ture to assert that the additiond aecommodation necessary for the 
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criminal bonnefity adds at least one third to the espesue of the buildiog 
DOW in tbe coarse of ereetioo. But it is uaDeeeasaiy to dweO iooger 
on a sobjeet that is so simple* The bro«l prtneiple^ that the pneni, 
adffliniBtFStion of justice should he maiutaioed at the publie espeiiee» 
appears to us to be inassailaUe. 



COURT OV QlTBft9'a BB9CH. — OCTOBCU TSBM. 

In a prerioQs aunber of this Joomal we gave a detaHed ac^- 
eount of certain misunderstandiQgs between the learned Judftes who 
preeided at the Crioiinal Term held in the month of March test, and 
the learned Queen's Counsel who oeeupied for the crowut and which 
resulted in a rule for contempt taken bjr the Court ageinst Mr. DriscoiU 
returnable on the 1st day of this term. Of the facts from which these 
misonderstandin|s arose, it is not necessary tor us np^ajo speak, as we 
have already suficiently expressed our views on the subject ; but there 
is one point, namely the legality of this rule, with respect to which we 
deferred speaking so long as it was still pending, but it be^^ now nd« 
jodicated upon, we bate no hesitatioo in gpring eicpf^wsion to the viewn 
we have from the frst entertained with respect to it. 

Before proceeding to minute details it will be well first to estab«^ 
lish what a contempt ie^-^the different kinds of contempt«»-and the pro* 
cedure usually adopted in punishing these offences. ' 

Within the whole range of Criminal law there is no oCfeoce more 
uodsfined than that of contempt. A creature of the common 
law, almost neosssarily coeval with Courts of Justice, which it protects^ 
it never has, in Englaod, been subjected to legislative restraint. The 
power to-dny which vesta in every judge of the hod, firom the non-pro« 
fesrional Justice of the Pestee up to the Chief Justsee of the Court of 
Queen's Bench, is as wild end as unrestrained, save by usage, as it was 
in ths days of our Saxon ancestors* It, therefore, becomes a matter 
of very great nnportanoe to know what the oatore of this power, so 
widely spread and unlimited is, and by what usages it has been kept in 
cheek, so that a means for the efficient workiog of institutions crttted 
for the protection of eodety may not, unobserm, be turned to the op- 
premioo of individuals. To take then the definitioii given of ^ ofience, 
acoordinf to the spirit of the best authors who have treated of it, it is : 
onyaesoysoMdka perton opmty inadu or rmitU ih^ powers rfa^ 
Camt ifjustioB arcfttm Jmgt» ukopretide tfcefv, or s^ich jpfasis- 
ly tends to ereoU a unreersal disrespect of their ostAerity* 

Tbb offence, tar the purposes of this inqmiy, may be divided into 
two kinds: contempts eoomitted oat of fine nresenceof the Court; 
and contempts fade emeSf or those of whicn the Court has bceubr 
testimony. 

The procedure in the former. of these kinds of contempt is, as soon 

« It wooUl leen tkst the Supsrlor Qwm* do n^ hold thai the S«ttions hsva 
A risht to imprisnn for coctnepi for a longer period than the tioe of their titUiiss. 
y. Oickinaon's Guide, 99 & 100, (Talfounl'i cd.) 



«« the cottinisaoB of the ofi^aeo is bniog^ withu^IlM oatiee at tlie 
C^iiiy bj aCdarit or otherwise} either to letiF^ a rale oo the partjr 
4mB|ilciiied of to shew ceose wigr aa ettacWwii sboiid oot ' 



against him to bring him before the Coort to answer the alleged^on- 
errneino ' .. - - — 



tempt, or if a very neinoos one, at onee to issoe the attachment* tTpon . 
tlie purtf beiiig before the Courts &y ottaAment, be is then furnished 
with interrogatories tooehing Us criminality, and if bis annwers are 
4Btfaightforward and ploar, he is usually dismissed | bat it is competent 
to tte Court, if unsatisied widi the answers, tonraceed to take sncb 
otber evidence in the matter as it shall see fit. Toen follows judgment 
accompanied with such punishment ss the Coort shall think fit to impose* 
^The procedure in contempts of the second kind is nataraltjr simpler, 
aod more espeditioos. Immediatelj on the contempt being committed 
it is the dtttj of the Judge observing it to put it of record, and there- 
«pon the Court mav at once proceed to punish the offender.* 

In referring to tne rule it b clear that the contempt, if contempt it 
-ean 'be called, of wUch Mr. Driscoll was aeicused was one of the 
second ctass^ but what was the procedure t On the 2Tth di^ of 
March the Wence is aSe^d to have taken place, aed Mr. Justice 
Bolland left the Bench mtkout esqidanation: No record was made, 
the CouK undisturbed contiooed its sitting, and it was only on the f lA 
day of April, a foKnigbt after the commission of the all€|^ offence, that 
Mr. DriflcoU had notice of the proceeding to be tabni against him. 

It is unnecessary for us to ealarge on the €itravagance of such a 
fNroeedore. The common sense of dl men will at once suggest that if 
Cimrts of Justice are not under the necessity of taking cognisance 
immediately of contempts which take place in theur presence^ 
thcfn tbe^ mav defer to do so, not only for a day or a forCni^t as in 
Mr. Dnscoirs case, but for any tinie they please, and if so, then on 
mim wili dare set Us foot within their preeiact^ for at no moment 
ccmid he &el eertsm he was safe from the vindietive miscoastractiens 
of some vengelul jui%e, who might choose to convert some past ex*- 
poesskm, bterpreted by a present kK>k, into a contempt. 

The law of 'Contempts, wbeuttdt ckecksdand kept in reasonable 
iMuads by tiie wisdom and moderation of Englisb Judges, hna been 
found, in some of the States of the neigbbonng Bepubiic, to be-so 
dangCHtwa to Kher^ tbst it has been defined 1^ Statiite as other 
o&nces. We hope that tb^ imprudence of the Courts here may 
siot4»rce us to foHow thil example ; bat we cannot shut our eyes to the 
evils Ijkuly to arise from the perpetration of sndi acts of injustice as 
those directed against Mr. Discroll, nor are we disposed to say that if 
repeated and pentsted in, we should not be inclined to chooae'tbe lee- 
eer of two mat evils and recommend timt the law of contempt should 
be subjected to statutary interference. 



* We hxfB drawn this riwsi^ of the prooedvie In eaist of eoMeaipt ftoai wo 
mmq wentomf and the biforaietkin is ao teattered fai the books, we lava eoosdM 
iCbat il is impoisn>1a to nva exact raftrwioes; but our readan wfll ttnd our state* 
saaaU sopfMited by ths ibtlDWHig authon z 4 BlaeMoaa, 2Ba-d» HaitUosi 273 



TTufertrnMrta m Ciw preee&nt of last Tem mm be eoMidered, 
tre, h^werer. emiMle onneWeft with liie idea tbat tbe Tictorf gabed 
bftha Batten orer bw and eomawn leBBe, was not tnffieientlj decisive 
tb iaeite tke jndicial proaeevtors aoen again to tenpt pnb- 
)ie satiecee wkh aoodier silcli flagrant aet of l7raflf7* B|8taiider» 
eoukl not fliU to percei?e tiwt the Iwned anther of the mie was onlf 
too wen phased to siq> it tiiroogk withoot esncting Mr. Driscoll's 
ontii» tkerebjr tatiBiyEng fcimaeir with no Utter OTidtnce than tiut 
eoniaiaed in Ae^ nelent,*' « nncaDedfor^and'' nnseeniij disdaimer^ 
of lasttarm. 



urnraeroH'i mohthlt mjlw magasih s,. mw Yost«« 

We hafe reeeiTed tiie Angnsl nnmber of ibis publication* It contains* 
tbe leports of tbtf]^ eases deeided in the courts of fnrieus of the 
Unted States. Tkt pnbiieatite is well |ot np, and tbe casen 
reported k it are generally of pra^ieal ntihlj, comprising insnrance^ 
patent law, railwnjr^eorporatioiii criniinal and mereaD&e law ^ates. 

Li the number before us we notice, copied £poni 3 Indiana R» twa 
eases inTdTkg the few of part performance of contract. Thef are 
beaded thus : ** Where A. ngrees to do n specified thing, for which B 
is to mAe n spedfied compensation, and A* oriy performs his contnct 
in partt he maj reocfrer fot such part performance ptfo ntto, sulyect ta 
tbe dednetibB of special damages caused bjr his default. These eases 
w^re aimpio n^tioBs of asauimMit, though the parties bad made their 
^ written eoatiaeta.^ ^ The defendant,^ (it was said by the Judge in 
one of the eases,) ^h answerable to the amount wfaerebj he i» 
^ benefilsd on est implied promise to pay for tbe fahw he has receiTed,, 
^ though BO notion emi be maintained on the speeiall contitiet. The 
^ plakrafl; is elearty in defaidt in not bsTing cocaDleted his contract in- 
^ tbe tinm and ssanner specified $ and, therefore, be does net bring fain 
^ notion on the ngreement^ btit relies on n general eouot for wmk and 
« laber*** 

We know thnt judges and writers bare held Kke doetrinesr-yet we 
hare neter been able to approve them. We consider them radioaily 
nasound. Tbe coiftmct executory, we would make Ptnintiff declare 
speeialty. Tbe defiMidBnt*s contract is to pay upon the works beiofp 
peifoetly executed end finiabed* Upon tbe principal point ni the tw<K 
I fmerred f» dm best law is to be fomid b Kent's Comm^, Vol* 2,. 



p, 509, sKiUb edition. ** With respect'' (says Kent) «< to part per-^ 
^ formaarce of an mitire contract for Ac sale and delivery of personal 
^ property of a ghen nuantity n& a specified price luid time, or for tbe 
^ performance of eertam labor and service, a d^Krery of a less quantity 
^ than tbat agreed on, or a refusal or onussion to perform the enfire 
*^ labor or eerriee, witimut any net or consent of tbe party, will nni 
** entitle the party who has delivered hi part, or performed in pail,, to 
'^ teeodverauy eompensatioafor thog^oods whiob have been ddiv«red,or 
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^llejwrfieewhM^JilMbee&perlbriMid. The eafiw ygf B arul iiw c it » 
« eoofition preeed«nt to the payment of the |irice, aaif die ^oarts tmt^ 
^ not nbsolfe men from fteir kml enfltgementiy or BMke ^ontneti for 
^^them.** 

PaOierf Lonajge, No. 406, seems to he of like opinion as JTent. In 
Lower Canada it wonld» prohaUy^he held that the conation preeedeut 
preehided action. It b said that this is hard i but we aj no. En- 
gagements oif;ht to be enforced. If a contractor be content to make 
ms legal engagement in a particnlar waj, token he mi^ have made 
it imam/ Sker^ let him b^ the conaaqneoces. In an/ contract for 
worin to be done the case aiaj he provided for of part on!/ of the 
works beittg done s and the remuneration to be made to the contractor, in 
•oeh case, maj be rsttolated. While theie is such freedom, we confess 
that we cannot see ths propnely, in a li^l point of Tiew, of consider- 
ing the rtde stem that in entke contracts «iy for wotk, the entire per- 
formance is a coafition precedent. 



CFnm Ae Umdm Legai Aieenimr.) 
mMom of Ton ijiTn loed dxmiah. 



Lord Denmaa was the aon of Dr. Demnan, an eminent phjsician fin 
London. His mother was an amit of Sir Benjaann Brodie. He was 
bora on tiie 23rd Ji^, 1779. One of his aislen married Sir Biehai4 
Ooft, and the other Dr. Baiiliet tbetwo leading piqFriciaaa of their time. 
Thoasaa Dennmn went to Palgrare School, near IMm» In the connt/^sf 
I^oriblk, then enpeirintcnded.b/ the cdebialed Mrs. Barhanid, and her 
distingmBhed scbohtt' often mefitimi^i that <* he had receired from that 
accomplished lady the rudiments of metmction and the first lessons ot' 
dtsciplme.'' From thence he proceede(J| to Eton, nt which emineal 
soboel ho remained several jeaia, mitii. he entered St. Jobn^s Col- 
lege, Caiabri^p, where he graduated in 1800. 

In 1806, he was caOed to the Bar b/ the Honourable Soeietjr of 
Ijmeohi's Ian, practised at the Common Law Bar, and selceted the 
Midland Circuit for his career at the Aaiines. Befim his call to the 
Bar he^married the daughter of the Ber. Richard Vetera. Whihit at 
the Junior Bar, he waa mioch esteemed asan arbitrator and we nicol- 
lect eeteral important refereacea before him.* 

*Onsoflbtmw«tofanaAreofdiBai7cbsnetcr. TbopraadMiofalndereCUw 
CityiirLondoD had been bonied down, and it ir«t impeded tibat the Are waw Noi 
scmieatd^ and that nie Tehie of the proper^ was eiwnaoqeljr otewtame, Tbemta 
wee tried for arma, the oitiiiihiiient for whfeh vet thee eertiUB daath. He wee ec* 
qoiaad, becmoie baakrapl, end hie aaigneee brmigbt sa aetioa agahnt the hwir 
•nee eompeny. On the trial coaung osiy Lofd Chief iuillee Gibhe edvifed « ivfer- 
anoe, end Mr. Demaan was ehoeen srhitratflr. After aiiiacroiM tteetinsi he Ml 
eoeipeiled to decide against the daim. 
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Mr* Oe»ntti etjKHifted the prineipkB of th« grcil Wing par^Tf and 
efttar^d PftrlkaNMit for tbo borough of Warobaoij $t the BeDeru dee* 
tioa of 1818. Jn the foHowiog Tear he waa eleeted for ifottiagfaaiiiy 
fer which pfaiee he cootmoed to nt» to the great nttsfaetioii of his coiir 
atilMtftt^ «Btil he hecatse Chief Justice. In Parltaineat he warmljr 
supported Mveral reforms id the Law, as well for the remo?al of 
ahtteaia die admiolstratkm of justiee id the CMl Courts, asio the 
nitigatioD of the seTorfoies of the Criminal Law. He was also eadD- 
evitt/ distifltgpiished io the great contest for the aboRtion td Sla? eqr. 

Id tl^ejear 1820» the trial of Qpeen CaroKne called forth allhisiiD- 
MWMire and deified eio^iiienee. Mr. Broogham was appointed her 
Miyes^*s AltorDey-GeDeral and Mr. Denonaa her Solidtor-GenersU 
The dislingoished ahiTit/ shown by Mr. Boinian in that celebrated 
trial) ratted him bghljr in the estimatioa of the pnbiie for his moral 
eoorage and oabenaing firmness. The jndgnent, as well as aesl which 
mark^ his adTOcacy, most have cssentiaB/ eontribiited to the issue of 
that great qoestion. Bnt^ as might be expected, this opposition to the 
feelioss of the King and bis powerfol mo&trf, placed a barrier against 
Mr. Uenman^i participating in the honoors of his professioni to which 
his talents and standing at the Bar entitled Urn. 

In the jear 18d8» JboweTeri the Citjr of London, man/ of whose 
leading members bad taken an active part in support of the Qoeeni ap- 
pointed Mn Deoman to the office of Common Seijeantf 

At lengthy howeTer^m ISiSf vrhen Lord Lyndhnrst first became 
Lord Chaineellory to the credit of that distingmshed lawyer and states- 
RMty the barrier was removed^ and Mr. Denman received a patent of 
pNMieueoee« 

In 1889) when Earl Orey became Prime Bfioister) Sir ThoMas 
Denman was promoted to the office^ of AttoiiNjr*G«oerai) which he 
held daring the debates on the Reform Bill. Wbiht be fitted the 
office of fiiSt Use adviser of the Crowoi an applfealid0 was made to in- 
corporate the alembem of the Xa,w Instttntjon) and to Urn and SiOrd 
Broadiam-^-^ben tim Uovd ChaaceRor-^tbat Society is indebted lor 
the Hberil grant {ifits'eharter. 

In Novtebe^t f88S, noon At death of Lord Tenterdeni^ir Thomas 
Oenman was appointed Chief Justice of the Conrt of Qneen^s Bench, 
and recetved the hononr of the peerage in 1884. 

"We ddem it nmiocessafjr in tiiese pages to enter int6 die eonstdera* 
lion of the eitiet rank in wfaieh Lord 1>enman shonhl be placed amongst 
the eminent JVssj Ptius ddvocates of hi^ dav and generation, such ss 
Lord AUnger ;<-Hior of tfie station he shoold oeciqpy as a Faritament^ 
orator, amongst men like Lord Bro«ghmatt;-'««or indeed- shall wO 
oompare bhn with the judicial chiefs wIk> ^ceded bun on the Bench, 
Of the eadnent ^rkonage who succeeded him. Our duty rather leads 
us to consider hs qnalineations as a constitutional Judge and a Legist 
lator. 

tMr. Alderman ITotxr ( not WsMnawi, as stated in Tfte afoats ) tlw l^dwr of 
the p^easni Ttee-Chanoellor, ^todn a veiy proadoeot part in Oat memorable aAdr. 
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It is one of the a^vantam eC a plurali^ of Judges orar the ^ single 
aeatednass'* which Jeremj Mntham preferred, that whilst saehlearoedi 
and excellent Judges as B&jlef , Hoboyd^ Tioda!, and others maj be 
perfect maaiers of the abtrme rules and technicalities of the profession, 
there are saeh men as Bfansfield, Stowe)l» atid Denmao; who eonaider 
the genera) prineiplea of Jarisprodence, and, whei'e it can he dooe^safe- 
If mivpit mm to the changes and exij^ies of society* A nuin najr 
be a wise and excellent Judge, though not aii acute special pleader ; 
and in these dajrs a profound nnowleoge of the ancient and diMp parts 
of our laws is not so essential as it was in the time of Iiord Eldon and 
I«ord Tenterden. 

We gladly extract from the able columns of The IVniet, the Xolr 
lowiiqr indicia] character of Lord Denman : — ^ As a Jodgs no man erer 
took a loftier view of its dnttes to society. To quote hot ooeexemple: 
— the conduct of the Court in the difBcult case of Stcskdaif t. Ban- 
$ard^ when it was directly assailed by one branch (tf the LfOgislature^ is 
a naemorable mstance of the exerctce of that constitutional power which 
enables our Judges to interpose the authority of the law against the ar* 
bitrary pretensions of the most nowerful body in this realm, and to 
cmnbat ^riTilege in the name of justice. < IMost wiilingly would I de» 
cltne^* said Lord I>ettman, b giving judgment on the occasimiy * to en* 
ter upon an inquiry which may lead to niy differing from that great and 
powmul assembly (the House of Commons). But, when one of my 
fellow-suhjects presents himself before me in this Coiirt demanding Jus- 
tine for an injury, it is not at my ontion to grant or to vnthhold redress. 
I am bound to offer it to him, if tne law declares htm intitled to it. 
Parliament is said to be supreme. I must fhlly acknowledge its snpfe* 
macy* It follows then, that neither branch of it is mipreme when act- 
ing by itself.' Tn those few words, and in the jndiciaf power of 
enrorciiu; that tnitti, lies the supreme guardianship of Ae liberties of 



**^ Lord Denman lived the life of a reformer of abuses, and ai enemy 
of all that m his jud^pent clouded the honour or impaired the pubhc 
atility of our institutiooa. His hatred of Negro Slavery in every form 
rose to a passion, fin* he stood armed against cruelty and injustiee, and 
in the wretched &ie of Iddoapped Africans and degraded slavea, he be- 
held the naited and aecunralated ertls and wrongs which have most de- 
graded humanity and profimed religion, lit powerfully contribotf^d to 
tlMi furtherance of those reforms oi the Criminal Law which Sir Samuel 
Borailly had commenced^and which Lord Denman brought to the test of . 
Us own judicial experience. To &e cause of toleration and freedom 
within the boundaries of law, he at all times gave his hear^ support, 
and in all the undertakings set on £bot in our day for more extended 
popular education, for the diffusion of useful knowledge, for the reform- 
ation of criminal offenders, and for other acts of enlightened charity he 
readily bora his part" 

^ For 18 years he filled the honoured seat of the Chief Justice of 
England, and, if any men excelled him by the vivacity of their genius 
or Sie acuteness of their intellect, none certainly surpassed, or perhaps 
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eqiiaHed bim, jd tbe monl digiitj which gave an apprq»riat# and addi- 
moal lustre to his oSee. The persoDat aspect and outward bearing 
of TiOrd Denman lo the administration of jnsticey were strong Ij 
tmpreMed with those moral qoalities which he diaplared in all the dntiea 
of life, and we cannot but bear testimony to his nnflmching rectitude of 
pofpose, his lore of truth/his sincerity and simpiicitj of cmracter. His 
extreme benevolence and humanity were tbe fittest ornaments of ^ 
chief legal guardian of the public morals, and these qualities deserve to 
confer lastioj^ honour upon his name." 

** H» clonog years, though afflicted with severe iHness, were serene- 
ly devoted to that contemplation which is the worthiest termination of 
human life — to those acts of kindness which endear tbe memory of tbe 
departed — ^and to tbe exercises of religion which anticipate the final 
change. We rank him not with the greatest, but with tine worthiest 
of our contemporaries, and tbe life be led aflbrds^ in our judgment^ a 
better example to those who follow him than that of more eager and 
impetuous aqiirants after power and fame.^' 

His lordship resigned his high office in 1850, and died at Stoke Al* 
banv, in Northamponshire, on tbe 92nd September last, aged 75. 

Au admirable bust of bis lordship by Mr. ChristcHiher Moore, has 
been placed in the Hall of the Incorporated Law Society. 

We have availed ourselves in this memoir of some of tbe eloquent 
pasaiges which appeared in The Time$. The biograpbi(i^al facts stat- 
ed in that journal are remarkably accurate, except on two or three 
points. It seems not to have been knowfi to the writer tliat young 
I>enman, after leaving Mrs. Barbauld's school, went to Eton for many 
years. There is also a mistake in describing the hdies who married 
Sir Bichard Croft and Dr. Baillie as the sisters of Dr. Deoman (tbe 
&ther of the Chief Justice). They were his daughters, sisters of U>rd 
Denman. 



D»TIUCT 09 TBRSe BCrSB^. 

We team from the daily papers, that Three Rivm's has hsd the 
honor of being chosen as the scene of the first human sacrifice that 
has been offered up to appease the outraged majesty of the law for the 
last fifteen years in Lower Canada. On Friday, the drd February, 
Theberge was executed for the murder of Madame Gauthier, and it 
must be gratifying to the eulogists of the death penalty to learn, that 
an immense concourse of people was assembled on the occasion to nro- 
fit by tbe moral lesson, which it is the principal objeet of tins mone of 
chastisement, to inculcate. We cannot, however, but laud the diacre^ 
tion of our daOy contemporaries in not indulging tbe prurient curioeity 
of, probably, a great portion of their readers in the fullest details of the 
confession, last speeon and dying words of this criminal hero, accord- 
ing to tbe usual practice on such oceasions. 
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PERIODICALS. 

Since the appranmce of our last ncuober, we have received sereml 
oombers of IAmptn?f$ HonUily Law Journaly New Ym*k» tbe last 
namber of which (l^o. xi.) contains a long articie against the Usury 
Laws. It is the opinion oif the learned ^itor, (hat the operation of 
the UsDry Laws in the State of New York has bad for many years a 

aodtciil effect iq^on iU eonamercial mofemeB^ j tiios ad^^ another 
Imony to the bad-poKcy of keeping np this vnnatoral restriction on 
the cirenlation of money. We hope soon to see disapj;»ear the last shred 
• of the Usury Laws witii which we are still troabled in this Province. 

We have also duly received (he American Jonmal of Insanity, 
Utita, the Montreal Medical Chronicle and the Law Beporter, Bos- 
ton* Each nmnber of the Law Reporter contains notes to one or two 
leadhg cases, ear^Ailfy copied from English Reports^ in whtie^h stodents 
of criminal law wiH find a g;reat deal of interesting and^nsrful tn^ 
fiMTDiation. 



(From London Legal Advertker^ 

CROWN CASES R£SERV£D. 

Rb^Aml v. BeufgiU^ clerk. Feb* 1 1^ IS&i. 

GOKTICTIOll FOR OBTiONING MOMSr VlfPBR VALSS PICBTB9CB OT 



Ofiike trial of. an indiatimmt against ja curate far falsely pre- 
tendifighehdid roomed an**orde9^ firrni hh vicar for 
the pmpnfniqf^hie ^p6arter*s oalairy^xmA wpon wkidk he 
had mameiXH.^ U (appeared that he had stated he had 
received a " teUer**from his vkHxrfar sttdk purpose. The 
ooimotion was oanfbrmed^ 

Thiswius an indictmsht against the Cnmte of Crofton, Tttchfield 
for ialsely pretittding to a Mr. Wallers that ho had received an order 
ftom his viosr on a Mr. Layton, for the payment eS hb quarterns salary 
junpantini; to 8IU«» firom Wr. Wattere. It appeared o^ the trial at 
the flanipshire Quarter Seisams, that the prisoner had staged he had 
roeeived « Ifittor from bis vicar reqnesting Mr. Lvrton to pt^ the 25/,^ 
auid tbit he had oalled.on Mr. Layton who was i11| and said he should 
therefore be obliged to Mr. Walters to lot him have, the money-r- 
whereupon he bad obtained 15/. The prisoner had received* no letter^ 
nor was any salary doe^ and he w)as convictod^ subject to a fdiot roser- 
Ted whechor (he Tarianoe was fatal. 

C. &»i0Wferrfbr jprison^r. 

The Coiff* said, that the convietion most he affirHied. 
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JRegifia t. Carlide <uid anoiher. April 39, 1854 

llfI>XCT«NT4*-^AL«B BSPftBSBMTATIOVS. 

S« had wM a harm to tkeprivner JLfor i9l.fb§ahadbemin^ 
dmed by him and ihe other primmr C. to UAe alesssum 
hffalsdy representing the hone tobBwueundfOndthat 
B,hadcen$iptentfy9Mitfbr21L AconmeOoHformidk 
efienee iak cfirmed* 

It afipcared from tUs ladietmeDt tbat a Mr. Siopsaii hadioid ahone 
to Ibe pritoner Browa for 3Stf*,biit that he and the other prisoner Cuv 
Kile had iodoeed Mr. Simpsoo to take a lese som bj fiJself represeot- 
mg the bone to be oasoimd, and that Brown had io eoaseqaenoe sold 
it for VII. ^nw prieoners were coa?icted. 

Whif^umt now contended the mdietoeot did not dieeloee anj 
offence. 

The Comt, bowereo held, that the eonvietion most be affirmed. 



JReginar.JBbrrii. April 29, 1854. 

THDl&mmr rOR BNBlXZUBMZlfT.^-M01«ST KOTBXCBIVXD A8 
aBRVANT OF PR0»BCY7T0a. 

A prhaner wu appointed hf the Magistrates TniUer in the 
emnty gaolt and waspasd weekly out qftheamnty rates. 
It was his duty to take tidits from persons bring* 
ing grain to be groundj amd to reoe^ee money for 
the same. It appeared he had ground grain witkout a 
tidket, and had not aecountedfrr&e money received. On 
an indictment against kirn as sereatit ofiho inhatitontSp 
cr(f the eierk if the peace, fir the embezstlement of their 
money: UM,that Ae ammetion coM not be sufportedL 

Thif was an indictment against the Defendant as senrlHit of the io-» 
habitants of Ae eouo^ of Worcester, or of the clerk of the peace, for 
the embeaalement of their mone/. It appeared tbat the prisoner was 
appointed hj the Magistrates miller in the comit|r gsol, and was naid 
weeldj ont of the county rates, and that it was his dvtf to taketickels 
from persons bringing grain to be gnrnnd and to receife money for the 
same, and that he had not aeconnted for moneys reoeivod for griodmg 
grain taken in without ticket. 

fltf/^ in support of Uie conviction^ 

The Court said, that the prisoner had taken in grain witboat ticket, 
showing bis intention to make an improper use, and for his own benefit, 
of tbe machine intrusted to him. He had, bowerer, no rigbt on behalf 
of his master to grmd any com except soeh as was brou^t to him with 
a tie ket, and the money was thererore not receiTcd on his master^s ac» 
count, and tbe contiction for embezBlement must be quashed. 



THE LAW REPORTER. 
JOURNAL DE JURISPRUDENCE- 



CBOCnTAL LAW* 

We are always disposed to took with faTor on amaodments, or wbat 
puq^rt to be eo> wben applied to aiij ajstem that is palpably faulty | 
bat not so when it is proposed to interfere with the working pf an in* 
stitution so nearly perfect as our criminal law. We are ready to admit 
that the great English Law Refonners have done something to sim* 
phfy criminal procedoreyand the humble imitation now before us»ui ttie 
former of these Bills,* we admit, follows pretty mueb their example ; 
but we are disposed to doubt whether the advantages gained by this 
simplification wdl compensate for the risk of the change. Tn defence 
of Lord Campbeirslast Act, (H & 15 V.e. 100,) it is contendedfthat 
from the technicalities required under the old system, it was not un» 
eonmon for a guilty person to escape, and that a new trial did not 
i^ways ensure couYietioo. This we admit, hit it is also true that idl 
tbe technicalities of the old system were not always sufficient to secure 
die innocent from an incorrect rerdict. We can readily believe that 
Lord Campbell's act has not decreased convictions ; but until we are 
eonvkiced that some system has been discovered so perfect that no 
fainocent man can ever escape and no guilty one ever be punished, as a 
sturdy old veteran, who had unbounded faith in all military institutionsy 
once informed us was the case in Courts Martial, we shall not be die* 
posed to look widi much favor on such modifieadoos as those pro* 
posed by Mr. Cameron. 

But however popular may be <his pretended reform^ there is one 
section of this Bill, which we should think would hardlv meet with much 
sympathy. We attode to the 38tfa Section, by which it is proposed to 
enact that *' anv person being one of Her Majesty's Oounsel, leuned 
in the law in this Provincey ONiy be a» associate Justice of any InkIi. 
Coint (Courts of Astixe and Niri Prinsi Oyer, Terminef and Oeiaemi 
Gaol Delivery, sitdng in Upper Canada) for the despatch of ecvil and 
criminal business at any county orplaoe, or upon anv Cn^onit in U^per 
Canada, and any such person shall and may be, and act a# a Judge of 
such Courts, as fully, to all intents and purposes, as if he were duly 
eommissloned as one of Her Majesty^s Judges of the said Superior 
Oanrta.^ 

* Bill to amend the Crimfnsl Law of HitoProviaee. Bmu J. BL Cumnmi. 
jteUpouraminitr ei cmwdider U$ Mb relsHsM «as mKti 4§ /aax et de a^h 
potUum tU nom. Mr, Fefton. 
t y. Prefacs to Lord Campbell^ Aem, bv CL & Chtttfm. £90., Q. OLXondon. 
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Id » word, tbat lAj nnnber of QoseB't Couoafd it may pletM the 
executive to name, OMf besiege 4U17 of the Goarts of Law is Upper 
Caoada, and Oere out-»?ote the resiularlj appointed Judges of the bad. 

We eosjaie Mr« Cameron^ ere be renders faimseif inttnunental in]»ii»- 
sing inch a measure^ to pause and consider what wontd he the conse- 
quences of an inrasioo of a new lerj of some sixteen or twenty newly 
caught Qaeen*s Counsel from Lower Canada^ determined to sit on a 
case perhaps involving an intricate question of real property. 

Amid tha rage for law reform, we are abo menaced with a bill intro- 
duced bj tte learned prosecutor for the Crown at Sherbrooke ; which 
surpasses anvthing m ther shape of l^islation we hare ever kid the 
goody or rather in fbrtuiie to read. To describe It minuteTj iTouldf not 
be easv, but its principal characteristic is that itendfeavonrs to convert 
bto n felony the mostionocent actions of every inan^s]ife,timt it presmnes 
guilt and leaves innocence to be proved* As an insCanee of tUs^ we 
may take the 14th and 19th sections, by which ft is proposed to enact 
that if a person tt aware that there is some forged promissory note, 
letter of credit or bank note Iving in some one of his open fieldsi he is 
liable to being convicted of felony unless he can prove how it came 
ttere. It is not to Be denied that, In the locality in which the learned 
legUator has acquired his professional experience^ the crimes asainst 
wnich the BOI now under our considerfttion is directed are on^ too 
common | but this sort of rough legislation is not found to produce the 
effect intended, and for the simple reason, that bv its operation iono^ 
cence and guilt are so nearly attied, that tiie line of demarcation is lost, 
juries cannot be got to convicti or public opinion to blame tli«m fornos 
tottvictiog* 
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BOMANLAW. 



JfUtrodiwivy Lkture on the Roman Law, delivered 6jf Frederick 
W. Torrance^ Esquire^ in connedtioH teiih the tmo FcouUn 
ofMcGiUCoUege, MmUreal.in iheSattqfthe Ccurt qf Ap- 
peal$p Xbntrealf an the ISA January^ 1864. 



<* Comme ai lea iprandet dettinto de Roma n'etaicnt pat encom aceompliit ( 
dUffttrndonalovteU Uirrapir Mriiioo, apr^ avoir ceai^ d^ vqpier pair Mm 
ftttUNW.''— D'AgaeawMy CEuvrea, 1 , 157. 



It baviiig been committad to mjf ebtrge to deli¥«r a co^r$e of 
Locttires on tiio Boman Law, it is fittnc tliat X ihonkl introdnc* 
the tabiect. witK such obsenrmtioiis m alwir lead to bring it booio lo 
our ttndentattdiDffg. Bj this meaoSy tbo attontioB of the bearer will 
be.«wakeoedi and be will eater mm Ibe eoune witb bis feeling;* Inters 
eeted and bis miad engaged, in pnnMiaaee of tbis plan tbe tofiica 
wUeb Datar^U^ present tnemseWes for oar eoniideration in an Intro- 
dactorj Xteetore, are tbe national cbaraeteristies of ibe Ancient 
Bomaa»--tbeir naUonal pdicj — tbe ebaracteristios of tbeir iamous 
Jttrisprodence— and tbe advantages to be derived from its atudy^ b/ tbe 
man of education and tbe Lawyer. < 

The laws of a nation form the most inttruetiTe part of its bistorjr. 
If a man would learn mueb of tbe jg^enios and babits of a people^; and 
be instructed bj tbe events of itk historj» he should study its laws# 

There is not in tbe bistorj of tbe world to be found a sulyeet of 
more interesting and profitable contemjplation than is presented hj the 
rise, progress and downfisJI of tbe Ancient BoiQan Bmpirer-whetber 
we consider tbe snace it has occupied in the civilisation of pur earih, 
during the time of its existence, or the influence it has since exercised 
on tbe growth of modem civilization*. 

The extent and grandeur of the Roman Empire far exceeded that 
of anjT other people of antiquity. It comprehended tbe fairest.parts 
of the then known earth; and so majestic were its proportions, that its 
greatest historian ends bis memorable bistorj with the observation, that 
its decline and &H presents lh6 greatest^ perhaps^ and the most awful 
seene in the history of mankind** 

It measured in tn^adtb about 2000 miles from the wall of Antoninus 
and Uie northern limits of Dacia, to mount Atlas and the tropic of Can* 
cer,<— in length about 3000 miles from the Western Ocean to the 
Euphrates}-— embracittjg the fairest portion of the temperate zone ; it 
was supposed to contain l|600y000 square miles, for the most part of 



• Gibhcm'a Deeltne, t. S, p. 541, cap. LXXL 
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feriOe «id trail enttiTated Itod, coTertd br a popuhtioii of 120,000,00D| 
1 Bomber more tbaa balf the preaeDt population of Ibe wbole of Ewopo«* 

Tbis anoieiit people mat ever remab tbe most attimctrre end 
profitable subject of ttudjr^ aad its literature fbmi the baaia of 
07617 •Abghtened sjstem of education. Tbe languages of Modem 
Europe are more ftaa balf fonned from tbe knguage of Ancicat EiMae» 
bat tbeir obliffationft to it, are not greater than the ob%atione $t their 
Uteiatare to fier fiteratare. 

Her laws abo haTO been in. great part incorporated into the laws 
of modem nations both in Europe and AnMrica, and it is not too much 
to sajr that fiill grown manhood does not owe more to the stadias of 
foutb than does modem ciTilization to the cifilisation of ancient 
tunes. 

The Roman or Civil Law forms the baab of every existing system 
of Commereial Law. It is believed to hare constituted tbe body of 
ithe ancient Common Law of England, in which country as a Pr9viace 
of the Roman Empire the Boman Jnrispradence^ poK^ and govem- 
oei^ existed for upwards of threo centuries and a half, and have leik 
many traces b^und. In. Oemaay, Bohemfai, Haogary, Poland and 
Holland, it has foraied the Common Law. In Scotland for a time, it 
formed the only system of jurispnideoce, and its Advocates were (gtm 
tiflM examiaed on the Roman Law alone. It hi tmight and obeyed m 
France and Spain. It is law in tiie Islands ^ the Indian Ocean. It 
was tntrodseed iata tiie Island of Ceyiott by the Dutch. It governs 
the New Gtatea in Spanidi America. It flourishes on the banks of the 
Mtssissippi--4tt tiie State of Lonisiaaa. It hi tai^ht and stadled on the 
haalts of tiie St. Lawrence br our own firesides i — provtag the tmth of 
the striking observation oc the IVeneh Chancellor, &Ague8aeao, 
that ** the grand deatmies of Rome are not yet accomplh^ed; she 
re%ns throughout the world by her reason, after havuig ceased to retgn 
by heraofhovity.^ 

Hew eao we then exphio the m^hty influencea of Ronmn civilixa« 
tioo t Among the causes, I would mention these three ; — ^the umnense 
fiufktion of the Roman Empire^— the national charactaristias of the 
Romans ; thetrnatioaal pofity- 

When we consider the duration of this Empire, we find it presents 
a very great contrast in this respect to other nations.-^The Athenian 



« G»l>bon*i EteliBe, tot. 1, ^ 3t.— ^« Nothlag coami a JoilarnotioQ of iht 
^msinttMof Rofluui Urtoiy tbaa tlMM ehaplen io Gibbon'* work-in wMchha 
* brines before m the italo oC tbe caiti and of the north, of Pofiia and Germaoy^ 
<< andii led unavoidEbly to wille a anirerMl hietoiy bceanse all natioiia w^rt mixed 
*< up vrith the greatnesi and the deeline of Roaie* TUs, Indeed, la ifae pBcnliar 
-*^ magnificence of our autueet, that the history of Hobm, mast be In some 8orli» the 
<< history oi Uie world $ do nation, no laogiuns, no eoonlivef the ancieat woild 
" can altogeiber eseane our researches if we foHow oasteMU^ the progress of the 
*' jftoman dominion, till it reached ita greatest extent*'' 
' AraoM's History of Rome, p. 68, cap. XL. 

f ** Oonime si les grandee desthite de Boeie n^dtaluit pas eaesre aoeooipBee | 
elle regne dansf toute la terre par sa raison, aprde avoir cessd d*^ regaer par son 
.mttteril^."— IVAguesseau (Eavres, 1, 1&7. 



poiwr iaaled but a few jrears; tbe eoipiro favided hj Alexander tiie 
Great fell to pieees with tiie death of its foonder. We know KtUe 
of the djnaaties of the 1uaov» Babylon and Nine?eh so remote is their 
hiitofj. hk our oW6 tine the power of Napoleoa the Great did not 
leetUslifethiie. 

Far di&rent were the fortunes of Imperial Home* The Itomsa 
power was not the ereature of a day* It was theateadjjr growth of 
twelve ceetttries of progress, and its dorabililgi' was proportiooed to the 
tartness of its growth and the solidity of its materials. 

It has bsen^ remariced that the tw^Ye tiillures which RooMilas 
beheld on the Fsktioe Hill were emblematie of the twelve eentmea 
srineh beheld the existence of the empire of the west ; and it required 
a thoassad years more of corniption and decay to extiopiisb in the 
east this famoos ^pireji whieb/egeiierated by the genios of Censtantine 
tim Great, found in the wealra and iaeompsrable situation of its 
metropolis, Byjantittm»the modem Ceostaatiaqple, some conoterMise 
to the effeminacy of Oriental manners and the fierce Miergy of the 
ScfCbiui horaes* 

I MR now say a few words on the national chsfiicteristies and aa- 
tiomil polity of toe Bomans, for, in eoatemplating the career of a pieo* 
pie called to such exalted destinies, the natiooid charaotertstiot and 
nalioBal polity will saggestthe chief causes of their wonderful fortoies 
and wonoerfid influences. 

■Among the striking characteristics of the Roman pemie, were the 
lore of dominion — the love of oononest — a hau|^ty and indomitaUe 
spirit* Hence the extension of the Roman nower by war. Tine 
would appear to be the essaice of the history of BosM'^tiie carrying 
out of £be purpose of its existence* And contemplating the fulfilment 
of tins purpose, we are struck by the steady and sbiemn march of the 
Boman power. T9 use the beautifiil language of an anonymous writer 
** Amid the twil^ht of Pelasffic and Qscan Able the foundations of the 

Boman forum are laid. Then the narrative begins. First-are seen 
** kings warnng with petty tribes within sight of the walls. A 
^ dominion gaii^ hj ttii^ last and most powerfid of Aese kings is lost 
*^ by the revolution which makes the city free» is once more rained, 
^* extended, carried by a long tine ot oonsuls, a long series of triumphs 
<< to the Alps on the north, to the Sicilian Sea on the south. War fol- 
^< Iowa war.i—- province » add^d to province f-^an ever increasing cir* 
^* de owns the great city^ sw«r I until, at last, fire wtMshippers of the 
** ast receiva tteir mooarchs from the Boman Stnate, and Dmidieal 
** Cbie(Uins from Gaul and Britain are led in triumph up the sacred 



u 



ft know that there waiB a tmanle at Rome erected and dedicated to 
the God Janus, the ntes of wUch were open m time of war and closed 
in time of peace, amt We are told that dorhg the long period of seren 
centuries — so unceasincly were the ancient Romans engaged in warn-* 
this tsmple was ctosed out thriee* 

• rioMs, Oet. 16th, 1868. 
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If or wtf thiM fnirs little mn» Fra^Moflj was Uiercpiiblie 
breoglit to the brink of niin*«-aiid onlj sarcd by tbo obttioBte dctor* 
inliiAtioii of the peopk aad thrir aotwerving fiufh in thtir doatMit. 
Terrible wera the refenes- whieh tbey mel with tnin mad'egain^ but 
tbese reyerses seemed only to derelope tbeir vtreagtii aad to m among; 
the direct caaiee ef tbeir dominion. ' Tbe •tnq;gles wttb tbe Samaitea 
and Etrmcant were etregglri for doaAnoa, or ratter (br exiiteQee at 
a nilioo* We eee tbe ci^ taken aad bamt bj tte Gaolsvaod only tbe 
Capitol saved by a miracle oF good fortoae. Bat aotwitbetandinff all, 
— 4lieir progress is etill onward. AMin in the last eoalitioo of tbe 
Itallso States agaiasi Rome^ we find fynrbas, tbe greatest p riaee and 
general of Grsece called o^er to bead it f and even ia tbose early tieies 
eo noble was the appaaraoer ef tbe gieat eity, and so majestie tbe 
port of her inhabiCaatH that aneas, the AmbaaMdor of tfaatkiog, 
rarryiag baek faia report to bis master^ likened the city to a temple, aad 
heri/8eaate he desenbed as aa assembly of knm.« 

Then we have the treaiendons contest with Carthage, and the three 
Panic wars, in the second of which, Rome, unbendtaff under refenest 
tefaiee to treat Witt Hmuubal at her gates, and with ttis iamoas geoeiml 
witUa her ttrritories Ibr sereateen years, heroically carries on a 
contest witt her eaemies abroad, aad erentaally triamphs. Rome was 
no more assailed at home, bat we ese her eiig^ed in another treoMndoas 
struggle and snffering other tremendoos reTcnea in the collision iritt 
Mitnridates tte Orsat, endiag, bowerer, like tte former ooes^ in the 
signal triamph of tte Great City. 

Another laty striking chsfaeleristic of the ancient Romaas waa 
their appredatioa of tteir JariscoasidtB. They were juriseoaanlti by 
dispositioovy . 

1 am here reminded of a remarkable passage In the (amoos speech 
of RdflNud BaAo oa coneHiation with America, Where be de^cribcsi 
the Americaa character and spades of their eddictiaB to legal atadka. 
He sayi/<^ in no comitry perhaps in tlie world is the law so mieial a 
^ stad]r« The profession iteslf is nomeroas aad aowerfU j asid la moat 
^ prorinees it takes tbe lead. Tbe greater namiier of the depattee asnt 
<^ to tte congress are lawyers. Bat all who read, and most dorsad^ 
^ eadeayoor to obtain some smattering in that science.^} 

This passage would seem well to describe the ancient Romans. 

We are an femiliar 1^^ oar reading of RoBMa Ubtory witt the rda- 
turn of patroB and cKent. The eariy ioriscoBsolts had long trains of 
followers, and their busioess consisted hott in advising and acting on 

• ** Cooceite what thtt city wts, wUch CIdsss llksnsd to a tomple i whsl ws« 
*' tbe real chertcter of thtt peoplei whoes eenste he dsmribcd se an taeemblj oC 
''lon^.*' ArnoU'e Rome, p. m» cap. XXXIT. 

f Ariiold'e1tmBO,Chap.Vl,p.a0. ''Theaioitstrlhbf PoIntlntheeheracteroT 
^V» Romans, and that wMeh bss so permsaeotly Infiotneed tbe eonditioii of autn* 
«]ilod, was tbilrlofe of laelftatioBs, and of order» tbsbr referenee for lair, their 
«< habit of considering the indivldQal as Uriagoa^ for that weiety of which be 
'< wae a member." 

tBurke*eWki.,9,p.d6. 
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h#hdf of thatr elients grutaitsuiljr. Thtir po«lt mA mMt^ abMnd 
m tllQiiiiiM to tliitri^inloiii aud Gktfo infoms os thil IhrjrgtTr their 
adfie« or anawm either in puMie fliees which they attwiMM at eer- 
taltt tiraet, €f at their own hooMs, aod net obIj on matters of law bat 
on aq^ thbtt else that might be referrsil to then. 

Loii^befoi<e the liiae of Cicero the study of law bad beeooe a dis- 
tinct branch from the stody of oratorj, and a man might raise himself 
to^ einineoce in the state by his reputation as a kwyer, as well as by 
bis oratorical power or military sicill«t 

• Mr. Lerminiery lately a professor in the College of Fraooe at Psns, 
in a work published some tweoty^bw years ago on tlie History of Law, 
notleiea the prominent place held by tbe science of jurisprudence in the 
Itoman mind in tbe following terms. ^ It is now time'' he says ^ to 
** 9ak what was the poaitioa held by the science of the Law in the 
** Roman mmd. In tbe East, law does not exist under precise and 
^ indindual forms. In Greece, it has more prommence ; but rated 
** over by religion and the State^ it has not yet attained to indepen- 
*^ deoce and therefore not to origioaKty.f It is at Borne, that for the 
^ first time, law b altogether separated from foreicu elements* and 
** makes- itself tttdiridual and puissant. Rome » not m World of Art 
<< and of Science. Far from that, the loTe she exhibited for tbe 
*^ sciences and arts of Greece was a sign of decay for ber geaius. 
<^ Borne has not any more the uaiTersalaodabsolnts genius of religion. 
** She is solely occupied with the Stats--^witb tbe citusen, with poritic-> 
*< al and civil rdations, in a word, with law j to «uob n degree that we 
** must not sa? that bw has at Rome a suitable position, but that 
<< Rome is tnny the world of law ^ ufhmetd gu^il ne fmU yos 
<^ eKrv qm 1$ dMtaitd> Batneun rangeonmwmSf maii que Mome 
^ td verUaUement le wumde du droUrX 

1a the Ttmarks already made,^ there is much fiiom which we may in- 
fee the noworful iniiuenee of Romsn oi?ilination on the eiTtliication of 
the woHd« But the author I hare just now quoted haa some strilpng 
obsenratioos on the intellectual influence and duration of the Bonmn 
Jurisprudeucci which throw additional Ugbt on the genius of the Boman 
people. I translate. He asks, ^ How can we explain tbe intellectual 
power of tbe Romaii jurisprudoice and its pdlldcal duration f* He 
answers, " In going hack oontiosally and unoesynnsly to the contempla- 
tion of the genius of Rome ^ in bomng oorseltes in the study of 
Boman ori|^aUty, in Ord^ to snatch from ber the secret and tbe rea* 
eon of this mtmitaUe l^;Uatiou* The Roman, serere, austere, avari- 
cioos, of a posittre spirit, was pamionateljr attached to bis ori^'r and 
bb national peculianties \ a zealous follower df Ac customs of his 
fathers, and of their ancitnt constitntioo, be ooTcr broke tbe chain of 



• 8«ith*sAnt,^A87. KNis.Ji 

1 1 would add tiMt Adem Sbaitb la Ui weftlt;^ of Dstiootmmafbsllttt Law dtf not 
atuin to the dfaaitj eT a selenee in an/ Ireek. BepoUk. teWs WeaHlir 
B. v., Cap. I. 

tP.I8e,2Bdsdtt. 
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fmni almjrs boirodtatiM wisieBt iriditioiil, tiw ftsw idaaii { carrigd b 
hb deaigiity ^ iiuiiMolobte eotttbuityy and in their «iee«lioB aa ioviove- 
abk eoQitoiicy. Heoeei thu ftateoneB, tba bmb^ poiitieal gaawy 
tha gnat JQiiieMRdls. Bona liaa» enistatly, poiitical gaaina. I do 
not aay, social geniiHi for aha. tmrapiad nnder faet the aaHona, ^mI to 
bar ^lumpha aba barnated Idngs. B«ttbaidea,tliaaantinaatof tba 
atalay of rigbty of law^ of tha eoAilit»tion» of wbat ia national, pate- 
nairpreoeenpiaaandfiUabar | for bar tba art^pbihMQpiiyitbe pfoaaarea 
of tbooght, ara onlj an amatenwat, and a dtftiaetioo. Abroad, alia 



dmgkkjB an implaeabia pariaTaraaca in bringb|^ to a attceatafvl imaa 
bar dnigna: aeitbar raranaa prostrata, nor artifieaa daaaiTa bar | iba 
aabdnaa all *8ba pimatrataa all : wbat aba baa raaol?ad,aba aiwaja briafi 
topaas. It is in vain tbat Cartbaga abinaa coMpianoMi and alrangtbana 

Oifit apaaif lUidik ^aa upentea. 

Neither bar oonoMrea nor her riebea wiU aare bar ; m the nida^ 
an of the ▼ietorias of her Hanaibali tbisre ia a praaentiniant of be'* 



ntn, and she wodd aeefli alwajrs to aaa bofering orer bar the B4>ina'^ 
Eagle Atotnatibg her wMi his glanee, until ha canaas bar to bU int^ 
his inevitable grasp. Cofeipare the Grectsnapfritto the Roman ganiaaf 
voa will find hi the Greetatt atatesmaa, if jou eieept the grant 
Theanslooles, Pecielaa the Oljrmpiaa, and a few Sipartans, sonsaUdag 
trifling, witboat eonaiBtencj, fiitile, eharactera tvbieh do not bold* Tbo 
proud Roman wna not mimken In it, and raid^ Grescutm jmtiom^* 
In Gkeeae, at Athens, pao|de tboogbt mora Of the tdeaa of Plato, and 
fba veraea of ArislepMiiea than of tha petoponaabn war | bnt at 
IU>nie,yoa8aw, walkmginithe fornmrnTeand avstahinian who oolf 
tbon|^ of nwintainnig their ri|pita at noma, and abroad, of eani{nanng 
the world.f» 

80 it wna Vbgi tmlf eoneaivad the ganina of Ms nalion when be 
^iatured to as AneMses addraasing Aeneaa, the aneaator of the Bemana^ 
in langnage wfafeh baa bean often quoted and admired. 



*^ tacad^aialtt fArtalla maOat aami 
Cfratg^ aqaMsai, fiim duaBat do aarmoia Tidtayi 
Oimbant cmmui mdhtf, ottBquiB meatus 
l^essrfbeal radio, etMiMitfai *" ^ 
oaaMst n 



Ta f^eara Impsrla popaK ; 
IkftliMaraaiailssi 
PafearassUscIbi al 




H4MbA. 



. Thus paraphrased bj Dryden. 

, LeiotberibsCteeaMttl 
Of OMtsIs, and Mbm 
AndaoAeabtatedK 
Plead better at the bar ^ dewribetbe^bieij 
And wbes the iUrS dsMmid sad wbea ttey rlia. 



Lei others bsttessMuld the ninnlaf bmss 
Of OMtsIs, and infbnii thfe breathing bran. 
And aoflea bta tedi a marble faoe ; 



* JnYeaal. 
tPp, 20.& 
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Bm Romtl ^f» t!iftift«]oiie, wfih «wlbl swjt 
To nile manldiid, and make tba troiid ob^i 
IMaposing paaee and Vfw thy own m^asttSc ymf | 
To taina th futNi4» the fenered ibni to free ; 
Theee aye Inperiftl nxia, and worttnr Uiea.^ 

Dfydei^e J2lie!d, V.T. 1168*1177. 

Havfn|; now tiieie national characteristtes of the Bomam in our 
reooUection^ it is not diffieiilt to imagine irhat theii^ aattoaal policy 
would be. I be]iev« tb^ fmeeioQ of tbe Romans to have been to reform 
ao4 renovate the ancient worid-<^to sobstitate & Boman— aaj ratber 
a world-wide civilization for tbe imperfect ciTiliiationfi di balf barbar- 
ous nations ^-'-^bor e all, if we maj Indulge in apeenlatiODy the purpose 
of its existence waS| to. prepare the world for a heaven-sent faith) 
wbieb should sweep bwaj tbe innumerable iaolastie forms of human 
creeds. 

The policy of tbe Eomans was pnrsoed with unswerving, resolution. 
We hearmueh in these days of the readess^ subtile and encroaching 
spirit of the Czars of Bnssia, and 'of tbe religions scrupulosity with 
which they.pursne the asg^ious counsels of Peto* tfie Great, and push 
iheir conqivests, Boutb^ east, and west. The policy of the Russians 
gives a faint coocejrtion of the domineering and aatate policy of tbe 
lUimans«: 

It has not unfrequently happened thai, when a people has been 
vnaQutsbed and redueed toeulmNDtion, the conquerors have left to them 
the me enjoyment of their eivil rights anllaws. Tar otherwise did the 
Boroans. When fi tract tif country was made a JUiman Frovince, they 
determined to make evexy thing aboutit It oman. The Latin lan^na{(e 
eras introdoee!d into the various eivil and judfoial acts, rendering indis- 
fMmsable to the natives the study of this ian^aee« The tenure of the 
land ipdually received an Italian organisation. The superior classes 
otperienced and even soi«ght a tcaiuformation which tended to their 
interests end flattered their taste* The emperei* by a wise and judicious 

K\k,j^ attached to the Boman interests the distingmsl^d persons of tbe 
■ovinces^ laid open to Iham the avenues of dignities and even made 
them members of the Senate« 

Boman literature became their $tudyt and whan the invafEion of tiie 
barbarians sevctted Franee from fhe Roman power, th^ ancient Jn'^ 
habitants of the country bad altogether disappeared, and there were 
onlv Romans to be /bund ; ^ ^f^ have indeed indubitable proof long 
before this event, that the provinces hod been asdndlated to Rome^ 
when all the sulgeets of the Roman Empire bad accorded to them the 
'fomooa right of Boman eitizenditp, of the oommunicatiDn of which in 
earlier times Borne bad been so jealous and so chary. 

In the subject provuices> the Koman municipal qretem — tbe Roman 
laws-the Roman ma£istracy--in their entirety were introduced. Roman 
judges appomted by the enperm: and removeable at nleasure, adminis- 
tered the Uwa— and the emperor at Rome bimself eonstituted the 

•Gfraod,1,78,7. 
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lii{^i«8l coart of appeal.* Wa are here reminded of the memoraUe 
ineideiit m the life of the Apostle Paul ; when his life was sought bj 
the fiuialicai xeal of his Jeivish persecutorsy he saved himself fixno tfatir 
fury and id a moment busted the Eoman proconsul of his juiMiction 
hj a eotemu appeal to the justice of Cmar. 

A irritertn the Paris Rtme de Legidation of last jearf describes* 
10 mphie langaagOy the e&ot on Gaul of its conijuest bjr the Romans 
^ £et vs mark ahove all," he saja, ** that the RonMto conquest bad the 
effeot cf insenriblj and gradually depriving Oaul of ever jtfaiDg that could 
make up her nalioaality. The narbarians after their inv&skm did not fm- 

K their own laws on the vanquldied; Vitteoths, Burgundinns and 
tea all admfred the system of personal laws mnd in the Koman Ju- 
risprodenee, whether because tbc^ were wanttna in ambitton or because 
tbcqr obeyed uneooscioal]r that ioward feeliag of adnuration and respect 
which cif ilisatton alwap inspfrst in barbarians. But tiie Bomaas md 
proceeded in a verv different asanner ; their astute and ambitious policy 
contiated in extending ttieir rule by their laoguagej by their manners 
and above all by their Inws. Never hu tlwB Men another eivlliaa- 
tton more encroaohfaig and more absorbing than the Roman civtiiiation. 
^ Amcune autre eMUfatim n4j^pluB envahmante eifhrnabrnfT' 
kmte qm la cMiiztOim Bmnainer 

The testimony of the philosophic Guisot in his lectures on civiliar 
tion in France is to the same eliect. 

<« The Roman civilizatiooir be aays, << has had the terrible power 
of eattrpatin^ national lawa, maanera, languages) rellgiona ; of amama* 
ating and bringinff to one fonn afl the Rmnan oonqu^.'^ 

I shall now maScea fewremarkaon thecbaraeterisHcsof the Roman 
Jurispnidence. It aiEMda unquestioaaUy the example of a more com- 
ptete and aatf conaectad (grstem than the Jurisprudence of any mo<bm 
nation can eahibtt^ and wo need only oonaider the larjpand comprehea* 
stvii views of the acience entertained try the Roman jurisconndti them* 
aelvesi to have some insight faitD the causes rfita wonderfid excellence 
and exalted position. 

The definitioQ % wliich the Roman Jurisconsutts gave of Jurispru^ 
dence is the knowledge of things divine and himauy in miler to dia-> 
tingoish the right and wrong. One is reminded here of the fimmos dafint* 
tion of law hjf Dr. Samuel Jobmout aa ^ the selenae in wUch tba 

Eeatcst powers of the understanding are applied to the greatest num- 
irbffactB»'*and the noble observation oi Bdmuod Burke cornea to 
our imnd when he speaks of law aa ^ The Science of Juriaprudence, 
the pride of human inteOect, which, with ail its defects, rsdundanciea 
and errors, is the cellected reason of ages, combining the principlea of 
original justice with the infinite variety of human concerns.'* 

^Hlrtoire dtt diroh Franeais an moyra u»« Giraed, Y6L 1| n. 91. 
f A.0. l»8, p 14. ■ ^ 

tilib Lecture,!, p. aea. 

§ Jarlepradentia ast dlTinamm atqiie hnmanamm rcnm notitia, Jiwti ctqve 
)()iusli ecieotja. Inat.i.l. 1« 
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And eomparing tiie modem with the aMwnt deioifioD or JurMpni- 
deuce, we are stnick with the thoagbi that the wiedoiit and experience 
of the wieeat of modems hae added nothmg to the noble cpoeeptioiia 
of the old Kornaos* 

It la indeed a memorable truth that the professors of Jaw in aaeient 
Rome were grand mastdra In moral as well as legal science, — ti^ drank 
deep of the foontains of Grecian philosopbj-^the philosojphj of Plato and 
Aristotle and Zeno. Mr. Lermmier, the author I ha^e aireadr qaoted, 
obsenrea, ^ The Stoics, appearing in Ihe heart of the repubue at the 
^ moment when she was about to fali, instnieted Ihe jurisconsults, and 
** it is to this alliance of the porch and the forum that we must attri* 
^ bttte this phiioaophic jurisprudenee, this legislative stjie, which enn 
^ braces in forms ao severe, the decisions of a strict Jnstice and an 
<* inexorable reason*^* 

But it was not from philosophy alone that the Roman iurisconsults 
drew tiieir marrelloos sagacity^ One is struck with the immense 
▼ariety of their accessary accomplishments. They were deeply read id 
all humin lore. They laid under coatnbation hnman genius in its every 
phase»*^I£storians^ Orators and Poets ; and in their writings are 
found ottotattons from such Grecian aathors as HosMr, Hippocrates, 
Plato, I)emostheneB.t 

Nor were they oppressed with an nnusual weight of learning. The 
native immiises of their genius hare had the fullest developement. 
' The affinity between law and philosophy in the Roman mitid is said 
to have given a remarkably scientific cast to the cases and opinions of 
the Roman joriaconsults, who have frequently been likened (for this 
reason perhaps) to mathematieiftns« Kant, an iilustrious German pW* 
loaopher, remarks on the method with which the Roman jurisconsults 
dcTelope theur ideas, and Leibnitz a great mathematictaii aa well as 
pbOosopber, who, in the opinion of men of acieiice abroad, disputes 
with Kewton some of his most illustrious discoveries, declares that he 
knows nothing which approaches so near^ to the method and precision of 
Geometry as the Roman Law.;( The rules of law — regvimjum^ (as 
they are caOed,) contained in the last Book of ihe Pandects of Jusli-> 
nian are famoua for their sententious wisdom. ^ Parsimonious in 
words-— prodigal of meaning,^ it has been remarked of them that they 
are the greatest body of condensed reasoniog to be found in uninspired 
writings. 

The Roman law is ungidarly free from technicalities. This may 
have arisen in some measure perhaps from the simplicity of isocieftr 
when tiie fundamental principles of tbe Roman law were developeo, 
and the juriscoosalti of all nations have paid their homage to its mar- 
Tellous beauties by uniting to distinguish it as '* the system of written 
reason,*' as « the Civil Law.'^S 

•P. 19, 
t Hugo, 

% Vide Hugo, Droti nomatD. 

$ '< Tlie law of Reme h«s Ihct dlUfiingulfi^^ horror of vinaioating to itadf the 
^ exclusive tilts of Uio Civil L»\Y.^-~AB007n)0aa. Tid. Halifaj^ Preil 
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1 1iav6 alreftdy allitded inmf namarlcs du the liatiohftl f^if of tbc 
B<aii«o!iy to the rule wUeh gave the inhabitants of the daferent ^roWneas 
an appeal to B<mie from the deeisions tf the loeal Coorts. tt is wofiftj 
of obseiration that it majr have been the {imneoae varietjr of eaaes 
submitted to the juriseoittdts of Some by war of appeal from the 
many dIvUona of this vast empire|Whfeh ebmmnnicatedto the deeMona 
of the Roman law the apbit of eompreheniiveDeii aod breadth for 
which in ail ages thejr have been celebrated. It was only natural that 
the efforts of the juriacoosults of 6«me should be direeted to reduce 
to oue harmoaiojua system the jiMspnideace of the many different Pro- 
vinces of this vast emp&re, and decide according to strictly equitable 
and rational principlesy all causes submitted to them, whether from Gaul 
or Btitsin*-*A8ia Minor of Egypt** Add to this as another cause 
of the excellence of the Boman iaw^ a cause to, lAichI have already 
advertedi the dlifingnished place in which this scieoee was always held 
in the Roman world. 

The above observations will suffice as regards thetnatter of the 
Roman jurisprudencev But a very remiarkabTe characteri^ftit of this 
syj^m to which t have not jet adverted, is its »t^ and language* 
The purity of the language of the Pandects has always been com- 
mended I and so perfect and elegant in styloj; are they held to be, that 
it has often been remarked that the Latin language might be restored 
firom them done though all otter Iiatin anthoiis were lost. 

A modehi French writer alluding to this quali^'of the Roman hw, 
saysy '^ Its tests are the master pieces of the JmidkAl s^te, and neter 
^more may law be written as it was composed un&r the pen of 
*' TTlpiian and Papihlan. Om would say the nNB^od of Geometoy ap- 
^ {OZed in dl Its riMwr to moral specuhtf^^ 

David Home in bis hbtory of Eiigtandd^ ad& Us festfmony. 

^ It is remarkable,** be ss/s^ ''that in the decline of Roman teaming, 
when the piOosophera were uoIversaHy infected wi^ soperstitton and 
sopU^i and the poets and historians with barbarism, the lawyers, who 
in other countries are seldom models of science or politenesS| were yet 
able by the constant study and dose imitation of their predecessors to 
maintain the same good sense in their decisions and resisoniogs, and the 
same purity in thejur langcage and expressiOQ.**^ 

I willnow suggest a few of the advantages to be derived firorn e 
study of the Bi!>man Jurisprudeocc by the man of education and the 
lawyer* I can do it but cursorily. In the limits of a lecture. I dball 
state my proposi'tionS| but have little space to say much by way of proof 
and illustrauon. 

These advantages may be viewed In relation to the scbolar--«to the 

• Vid. Httsoy Draii Rasnaint l, p.p. 249-259. 
t Lermiiiier, p.p. 19*20« 
;tl,p.444,caf.23. 

JCunipbeiS io m PbJioacmbj of Rhetoric;^ reaiarkft on tbe njth of Latin maxims 
mottoes. ** They (lh» Greek and Latin !aii|^ua§;6s) are, in reypeeC of maeHy^ 
<*■ tV^natec, anhaatloa, and vadetjr of ttsrmoDy incomparablj £ittpertor.'*--»Rliet. 
*«p. 409. 
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divine — ^to the st>t<>Mnan— to tlia Jmnyer* First in relation to lk« 
scholar. Aa acquaiotaiice with the Roman law is Terj neoessar/ fcr 
ao understanding of the Latin claadca^— in which are to be found nuinj 
passages altogether oninteUigible without thiji acquaintance. But more 
than this, the bodj of the Eoman law contains the applientioa of the 
eternal principles of justice and eouity to the affairs of a higbljr civilined 
people Qoring aeTerai centuriesi hy accomplished sages — ^froQi whom 
lessons of wisdom are to be derived of inestimable value. It is an 
interesting fact that the revival of the studj of the Roman law in the 
middle ages commenced the revival of letters and the study of the 
Roman law, and the stud/ of ancient literature have alwajs since gone 
hand .in hand, and flourished or declined together.* 

On this head I cannot do better than quote the words of Sir William 
Hamilton^ Professor of Logic and Me^phics in the Edinburgh Uni* 
versit/i a great authority in France and Germany^ in an article eon- 
tributed br him to the Edinburgh Review in the number for October^ 
1836. They are as follows: <'An acquaintance widi the Roman 
jurisprudence has been always viewed as indispensable for the illustra- 
tion of Latin philology and antiquttiea^iosomuchy that in most countries 
of EuropOi ancient uteratnre and the Roman law have prospered or 
declined together ; the most successful cultivators of either departmtat 
have indeed been almost uniformly cvdtivators of boUw— *^fn Itely» 
Rbmao law, and ancient literature revived tO|ether, lind Alciatus van 
not vainer of his Latin poetry than Politiatt of his interpretation of the 
Pandeeta. tn France, the critical study of the Roman jurisprudence 
waa opened by Bodmus, who died the most accomplished (Sreeian of his 
age I and in the fdlowing generation, Cujacius and Joaenh Scaliger 
were only the leaders of an illmtrious band, who r^mbined, in almost 

aual proportions, law with literature, and literature with law* To 
oiland the two atudies mijrrated in company ; and the high and per- 
manent prosperity of the 0uteh schools of . jurisprudenee «s been al 
once m efieet and the cause of the long celebri^ of the JOtatxh 
schools of classicid phUology. In Germany, the great acholara and 
civOians, who illustrated the 16th century, disappeared together.; and 
with a few partial exceptions, they were not rephiced untu the middle 
of the I8th, when the kindred studies began and have. contintte4 to 
Nourish in reciprocal luxuriance.** 

Secondly: i^s to the utility of the Roman law to the Divine. Thia 
depends upon the question whether clasdcal studies are essentis] to the 
divine. I haye npt time to do mare than state the propoaitioa»" that 
theolo^ is little else than an applied philology and criticism ; of which 
the basis is a profound knowledge of the languages and history of the 
ancient world. To be a competent divine is m met to be a echolar»''f 

I have dready pointed at the importance of the Roman law to the 
scholar. From tnai, follows its importance to the divine. 

Thirdly : On the importance of the Roman law to the statesman, 

* Haskilton^t Discuwiont, p. 328. Irring's Civil Law, p. 7. 
) Sane anihor, p. 390. 
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li Itf bMi w«fl iifd tlMt «« it » iflppoKMe Oat foreign Battons 
'* €<MiU cany «i tbtir Inattetioai wftli eaek other witbout hifieg 
* reeonrit to eoew eomeaoii afeuidferi, by wUeb to regabte tbeir dif- 
** Mtflfti ead ttit eomoMo stBodiid, by the consent of «II» is the 
^ Somes hnr; in whieb the iMrts end prifOeges of embeesedon, fte 
** inleffpretetiea of kegeee em treetios the iectdeeta <tf wer and 
^ peace, are diKosKd with a tare sid predifoa fa rain to be sought 
^ fer ie Oie iastititioiis of other kbgdotts.^* 

Henee I woeM reoriad joe ofthe petetiee wUebbes aot uofreqaeDt-' 
If obtaiaed ia stale affairs, whea a state paper is to be prepared, re- 
qairiegakDowiedge of ioteraatioiial !aw,aDd great sfctR in its eompoM* 
tioo, to retan the senrices of aa eanaeet juriscoosoltjattd the doeoment 
seat from bb bead, goes fortbto the world,as the Bttoifesto or viodica' 
tioa of a goferament. I eaa giTe ae interestrngfllfutratba of diis from 
the life of Edward Gibboe, the author of thel>ee!ioe and FaH of the 
Romeo Empire. Tins eBfebrated bistorma was ao accomplidied 
jariseessirft. Hb (bmoes 44th Chepter oa the Roman JuriaprtideDce 
baa been traodated and eommeated on bjr FVencb and Gtnmn pro* 
fessors, and forms the test book of iliideBts oa Roman law io some of 
the noatinental muTenriiies. CXi one oeeasion the senrices or Gibbon 
b the eooqposition of aa iavortant state paper were requested by the 
British Goremmeot. HeteBsthe efremnstsneeinhis mmaoirs, ^et 
^ thersfnetft.'^hesqrti^ of the LordChaneeHorand Lord Wejrmocitti, 
^ then SeereUfj of State, T Tiadicaied aginst the French maoifesto, 
** the lustiee of the British Armfc The whole correspondence of 
^ Lord StorflMpt, our kte' Anibaasador at Paris, wa$ nibmitted to my 
^ taspectie«i and the inefnoktjytU/oaHfwhkh I c ompose d h French, 
<* mas first approved by fbe Cabinet Ministers, and then deliTered as a 
« state paper to the Conrtaof B^mp^*^ 

If aow remains im*me to si^^'ew wwds with reqmet lathe edvaa- 
tegee of the study ef the Ronmnlaw to the Lawyer. 

X have nobtad oat among the (atrtnsce eaeellences of tbe Roman 
law its jAlMopbfe character and the beaaty of tbe Isiqpuige in which 
it is written. 

It has in cooseettettce been deserredlj: called amodel code, and wiA 
nraeh trefh awl rorce it has been said that tbe Romaq law is to the 
modem Lawyer what the beaatifai masterpleeee of antiipnfy are to the 
Ststoary and Scnlptont 

I wonid farther observe that fbe compiletfona of the Romsa law 
are less bwe Hm ap]^ications of bwa made, or caaes decidsd b^ juris- 
consults and mggielrates who were erabeot finr profound leammg and 
exact logic, an^be experience and wisdom of the Roman jartseonsalts 
flttke theee opbions of iaestimabb valne ia similmr cases, which at the 
present day are coQtinany presentmg tbemselvea.f The most valuable 

* Halite'* Aaalisit, PraC XIX, and 8eq. 

{Oibbon^ Mem*, p* 99« 
Bloddeae, ChrMtoaksfbk, Fref., p. 3, (note ) 
iBtondeau^XXV. 



64 

parts of fli«M eomptktimia lira in fact eai^ or roposrts of eases and 
opirdons oa .tteta gttea b; tbe most celebrated JuriseODsoUi of the 
Boman Empire> and these caaee and opiaioos are im^uestiooabijr as 
valuable to tbe Civfi Lawyer as the reports of cases in tbe Englidi 
Law Reports are to as Eoglisb Barrister. 

TUs is readily seen if we consider under what circumstances these 
opioiooa were gi^o. For example a questioir arises as to the precise 
extent of tbe ctv9 respoosibilitf of a pubUo officer— a magistrate — a tutor 
— eQrator-*-or trustee— for some act of mal-admini»tnitKoh| or a qoesiioo 
arises in the interpretation of a Will or a contract, whether at Rome or 
in the ProTinces. The case is referred to ihe emperor*— by him 
referred to tbe imperial iuriseoo8ults,t perhaps a bench of JudmSs in 
position not unlike the Jndiciai Conmiitb<» of Her Majestj^s Priry 
CouticO, who decide caaes from. Uie Cdlonies. l^be report of the 
Roman jdriaeonsults was die rule of decision in the case submitted and 
all sinuhir cases. 

Further ^many of the nrtneiples and maiims of modem Jurispm* 
deoce are derived mm tiie ISiNnan Law. Many of the dispositions of 
modem f^odea are taken from it, and new laws are always made clearer by 
ft comparisoii with those which precede themi and from which they are 
derived. 

To show how dependisnt modem Jorispradence is upon tbe Roman 
Law, I will make a few oiraervations on the En^ish and French 
Law supported by weighty authoritiesi by which you can judge of its 
influence opon them —and then- obligations to it« 

First as to tSnglatidi we are accustomed to view the Eiigllsh law as 
anti-EomaBv Tel it is a &ct too iocontesl^Ue to be denied that 
eertaia parts and ^actples ivf the Roman Law hav^ been incorporated 
into thi^ English^ Tho Idumed Selden in his dissertation of Fleta has 
shewn that dorlhg the |reatest part of the subjection of the ialand 
to tbe Romahsi or from uie time of Claudli^s to that of Honorius.a'bout 
tbreef hundred and sixty yeaiVi It wal chiefly, governed by the Roman 
Law ; within wUeh iaterral, Papiaian, Ulpiaui Pauliis and others of the 
BomanLawvers wtosevesponitomdce so distinguished a figure in the 
Etesst, presided In the Roman tribnnals in Britam^i 

Afker the Roman Juilispmdence bad been expelled by tbe arms of the 
nortbeni barbarfans, and enoplanl^d by the crude tnstittttloo^ of the An- 
glo Saxons, It was aspfn {ntrnduced into the Island, unon the reeorery 
of the Pandects^ andtaught in the first instance with the same aeal as 
on the continent.^ 

But {he rmfsun and even hostility wMch soon afterwards arose be- 
tween the tM and common law ; between tbe two uniTcrstties and the 
Law Schools or Colleges at Westminster; between the clergy and 
Iaity» tended to ch^ the pn^ress of the sfstem in Enj^nnd and to 

• Oiraod. 1, 02. 

Jyid.Biontfeau CKfestomaUiie, Intro., p. XC. 
Hsaifhx, Pief., p. xxi. 
\ Id. ttS. 
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confine itsififluence to those Courta wUcb were trnder the more irame« 
diate superintendence of the ctergjr. The Ecclesiafltical Court^^ and the 
Court of Chanceix accordingly adopted the canon and Roman Law ; 
and the Court of Admiralitf, which waa constituted about the time of 
Edward I.^ also supplied tiie defects of the laws of Oleron from the 
cItU law, which was generally applied to B\ up the chasms thai a]^ear- 
ed in any of the municipai systems of the modem European nations* 

A national prejudice was early formed in Endend against the ciyil 
iaw« But the more liberal i^irit of modem times nas justly appreciated 
the intrinsic merit of the Roman system.^ 

I will here giye yoa the testimony of English witnesses as to the 
merits of the Cirtl Law, 

Bishop Burnet in his life of Lord Chief Justice Sir Matthew Hale 
says : ** He set himself much to the study of the Roman Law ; and he 
'' often said that the tni^ grounds and reasons of law were so well deli? * 
^ ered in the Digests^thata man could nerer understand law aaa science 
<< so well as by seeking it there, and he therefore lamented mncb that it 
** was so little studied in England.*'! 

That great English Lawyer Lord Holt b said to have spoken on this 
matter as follows : ^ Liasmuoh as the laws of all naticNas are doubHesa 
** raised out of the rains of the Roman empire, it must be owned that 
** the principles of our law are borrowed from the civil law ;— there- 
^ fom grounded upon i&e same reason in many things*"]: 

A simOar opinion is deUrered by Dr« Wood : " tJpon a review^^ he 
says, ** 1 think it may be mattitained that a great part of the Ciril Lmw 
'' is part of the lair of England and interwoTch with it thrduffboat." 

According to Dr. Cowml, ** the Common Law of England is notb- 
** ing else but a mixture of the feudal and the Roman Law*'' And in 
reference to the Pandects, that accomplished scholar Sir WilUam 
Jones, says : ^ it is a most Taluable mine of judicial knowledea ; it 
^ mes law at this hour to the greater part of Europe and though few 
^' Engtisb Lawyers dare. make the acknowledgement^ it is the true 
^ source of nearly all our English laws that are not of a feudal onigin.''§ 

The English and American Statutes of distribution of intestates' ef- 
fects were essendaUr borrowed from a Statute of Justinian known as 
the 1 18th Norel— tneEnglbh Statute being drafted by a civilian on this 
Novel, and we may observe how necessary for the proper understanding 
pf these Statutes, is tfie power of appreciating the oiiginat Novel upon 
which they are bised. 

The great Lord Mansfield won for himselfihe noble title of '^' founder 
of the commercial Law of England," and be always maintained that 
the foundation of Jurispradence was the Roman Civfl Law% He was 
deeply indebted to that source for bis profound views, and the high au- 
thority hb decisions have attained. It was for his continual allusions 

•Kent Com. toI. L, p. 594,5. 

t P.p. 23-4. 

1 12 mod. R* 482. 

$ Irving. 96-6. 
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to ike Botttn Law Oat tlie calabrated antbor q( the htUn of jQahts 
Uimielied out Us afiathetofu against bun/ 

H!iiii6,ln bis Htstoiy of England, ap^aks cf tbe Eomafi Law aa an 
iaestiiiiabia boon to the rude oatioos of Ewropa in the middle ages and 
aajB tbaf a gjreat part of it waa iraasrerrea into tiia practice of the 
Conrts of Justice in Endaiid.'^ f 

ChanceHor Renf , in bis Corameatariea on Aoencan LaW|4 saj's, 
speaking of the Bomiin Law : « The title d$ diverse regulis in 
the Pandects, aa well astba sententious rules and princijdes which per*^ 
vade theijt^hoiebodf of the Roman Civs! Law^ show howJar^ly the 
Common Law of lEnghmd is indebted to tbe Roman Law for its code 
of proTerbial wisdom* Tbere are scarcely anj maxims in the Eogltsh 
law but what were derived from tbe Romans ; and it has beea affirmed 
bjr a vary competent judge that if the fame of the Redman I«aw rested 
soieij on tbe single Book of the Pandects which contains tbe Regukt 
Jurisj it would endure for ever on tbat foundation.'^ This American 
Jurist sums up the merits of the Roman Law in language so just and 
appropriate that I will read it. 

<^ The value of tbe Civil Law is not to be foood in qoestiona which 
^' relate to the connexion between the government and the peoploi or 
^ in provifiiona for personal securify in criroinai caaea. In every ihmt 
** wmcb coDcems civil and political liberty, it cannot be compared wftb 
'^tbe free spirit of tbe EngUsfa and American Common ijkw„ But 
'^ upon snbjf^cts relating t4 priirate rights and personal contraciSy and 
^ the duties which flow from tbem^ there is no system of law in which 
^* prhciples are investigated with more good sense^or declared and en- 
*' forcea wHh more accurate and impartial justice* I prefer the regu* 
^lationsof the Cbmmon Law upon the subject of tbe paternal and 
*^ conjugal rehtionsi hot there are many subjects in which the Civil 
'^ Law ^eatly excels. The rights and duties of tutors and guardians 
" are regulated by wise and just oKnciples. The r%bts of^bwlutis 
" and usufroctuary property, and tne various ways by wKch proper^ 
'' may be acquirdt, enlarged, transferred and lost, and the incidents 
'' and accommodations which &irl7 balong U propeny, ^re admirably 
'* disf m»ed in the Roman Law, and the most re&ie'd and equitable dia* 
'^ttnctioos are established and vindicated. Trusts are settled and 
*' pursued throngh all their numerous modiScations and ccmpHcatod de- 
'* tails, in the most rational and equitable manner^ 8d» the rights and 
" duties fiowbip; from personal contractsi e^^press and implied^ and un- 
'' der tbe infinite variety of sbapes which tbey assume iu the Dusinessf 
^ and commerce of Itfe, are defined and iUustrated vndi a clearness and 
'^ brevity without example* In all these respectS| and in many otbera 
** which the limits of the present discussion will not permit me toexa- 
** mine, the Civil Law shows tbe proofs of the highest cultivation and 



•Blexland, Codez^ n. 155. Kent 1,542.— Campbell's Juttiees 2»327. 
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^ rafin^meot ; and oo (hmt wbo perntes it cbh wdl^Toid the cQiiTictioii« 
* that it bas been the' IhrftfbS soonie ofthoM eo^pvekenwre TMiws aod.. 
^aod solid prioeiples which, hare been -applied to devate aadadora 
^ the Jtirispntdenee of modern oatioiis.^* 

Tding «p now thft itfbjeet of Fmcli Law* It fe important t6 re- 
mark that the Roman Law cootiiiiied to. exiet fl^m we &U of the 
Weatem Eropire till the reYiyal of lettefa, as a liviog qratem. 

The contraiy opinion for a long time pret ailed and Imis been nppala* 
rked 0t I may use the expreaiion) in rnanj of our household books, that 
the Roman law disaippeared with the fall of the Empire, and was onlf 
resuseitated in the I2th century bj the discoTerjr of a manoseript cop/ 
of tile Pandects at Amalfii in Italy. This error was pointed out in a 
work of M.8afign]r a German author entitled^ Historr of the Roman 
law in the middle ages,^ pnblkhed in the first quarter of tne present eent- 
niy, in which work are gathered all the traces of th6 Roman Law from 
the5tbtotbe ISA centttiy, proTing that during thb period it neter 
ceased to exist. 

Since the retival of learning, France haa produced most Olostrious 
commentators on the Roman Law, who liaye exhibited snch marTellous 
aptitude for learning and instraction^nd made such impression upon their 
own and subsequent ages, tbat with referenfse to them it may truij be 
said, there were gmnts in those ikju. One of these epoch men was the 
celebrated Cidacius^ meatbmed ajreadr/and bom about 1552. All 
the jurisconsults of Europe are agreeaio coosideriog him as the first 
and greatest of expositors on the Roman Law, 

I should here remark that the body of the French Law is, in great 
part, composed of the Roman Law and the Customary Lawj^ and wkilo 
Cigaeios was the }>noee.of commentators on the. former branch of the 
Fmnch Law, a great Jmninary in the cnstomary law af^ared shortly 
before him in dionsrabtt of Charles Dumoulin (stfled in Latin Mblin* 
aeus) who was iciaDed ibe Freoch Faphianr-the prince of the French 
Casfbmary Lalw> Thtie two branches of the IVnicb jurisprudence^— 
the Roman Law and the Customary lAW^^-^(i;as CotOumes) may be 
said with some justice to bold the same relation to each other which the 
English Chancery System and Common Law hold to one another in the 
English Lawybut blended together in some measure, and not separated, 
like the branches of the En^ish Law. 

Of Dumoulin, it has been said that he applied the principles and en« 
lightenment derired ftt)m his study of the Roman Law, to the inter- 
pretation of the French municipal usages, f 

Time does not permit me more than to mention the name of Domat 
as an illustnoQs Commentator on the Roman Law, boni in 1625, the 
friend and almost the pupil of the celebrated Pascal. 

7*be author of greatest renown in our Courts on French Law, is un« 
questioaab!/ Robert JTosep^h Pothier^bom in 1699, the most distinguish* 
ed jurisconsult of France in the last century, and eminent botnaaa 

. • Cbm. 1, 547,7. 
t De Troftoe* Blogtt de PolhWr« iEturrei de Pothier, vol. t> XLItT* 



CommeDtator oa die Custpmaiy Law and on the Bomso Law tii Franee. 

He it «iBp]iatic|ili)r to die French and Lower Caaada Lawyer, what 
Biackstone ia the popvbur nuad is to the Eaqiglish Lawreri fliough io 
intelleetaa) power and accompliahineDti, immeasumbl/ tlie mperior of 
Blackstoae« 

One of mf aine in. this lecture ia U shew the adm&tages of the 
stady of the Boman hew to the Fre^h Lawyer* Pothier is the great 
crade on law in our eoiuitry» and we cannot better demonstrate the 
importance of t)ie Soman law to the jariacomndt than by pointing out 
the oblmtions of Pothier to it« 

His mat great laboar in the coarse of his illustrious career was his 
(peat woric on the Pandects of Justinlaa, which occupied bim 12 years 
till its completion, or 25 years if we include his prelimiaary stodies.* 
To accomplish thn work, his familtarity with the Roman law was ex- 
treme, as was testified by the wpm appearance which was exhibited, (his 
biographer tells us) by the eepy of the CwpmjmuiVL daily and ioceasa at 
use by Um, and if you take up his treatises on sales, on wills, aod 
legacifiB, on egenej, or other contracts, you will see at onte that the 
French law books on the aubjects are only commentaries on the Roman 
law, and in many places taken word for word frcro the Roman law. 

It is here interesthig to state as illostratrre of the iofloeuGe of the 
Roman law on modem ioatilotions that many of the doctrines enunciat- 
ed by Pothier io his treatises are incoiporated ia the celebrated code of 
Kapoleoo, and iu many parta forms tiie teat-^word for word*H>f this 
eode» On tUs head, I find tibe foOowing language in a late number of 
the Paris RieTae de Legislation. << The basis ot the dieories of con<- 
^ tracts and jobligatijDns in the code comes to us almost entirely fro^i 
** the Roman law* It is soficient in oider to be conftaced of this 
" origin to place ia joxta*positioB and compare the texts of the code 
<< with the worim of Demat and PotUj^r.'^ 

Since the code of Napoleon becaoM law, the most idttstrions com- 
mentator on it was the late Mr. Toidlier, whose worica ^opt a aeoeaiaiy 
part of etreiT modem French Lisiwyer's libray It waaan indispen- 
sable part of this authorV education that he became aa accomplished 
Roman Lawyer, Uka Pothier« end his Biompher tell us that after 
Ciyactns, his &?ori|te author waa YiaiiioSi on the institotea of Jmrtioiaa, 
which be left covered with ooteai yellow, and torn with constant oae. 

Another ilhntrioas French Lawyar^stOl li?ing, and at dm head of 
his profession, aod who has fiUed the high office of Chancellor, of 
France, ia the celebrated M. Du|mi. At the time when most of the 
French youth were filled with tim opening glories of the Empire oi 
Mapoleoa, Dupin, an obscure young man, occupied a humble lodging in 
a small street in Paris, and following ^ example of Pothier and the 
natire bent of hia own gi^sm, spent bis days and nights in searching the 
Roman law, and Cujacius its most illustrious commentator* 



• De Trome, Id. XXXT. 
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These flluftfimis instaiwet wfll loffieeiodemiifMtefbeneeaarfiyof 
It (kmaiftrity ^1b tha Umiiai law to ttny\ikWf& wlio wtmid Ufm to 
eniteiH^e in kh ytokm^a. No «m^ Is more itnity tlhr« than nrpieif 
to the imp6tUjice 6t ft knoided j;i» of fyraetke ttiid |4e«diog to the sue* 
ceasfal Umjer^ of the neeeestfy, (to use a favoitnte expresrfkhl of Oe 
late Daniel O'CbnaeU,)* of hmog a thoroogh tntdesmaii ta oiie^s pro* 
fessiOQ, but theae^ are the meehiuiical parts of the professions beyond 
which, if ft man would rbe» he imist be able to gOr to the fbaotab heads of 
1^1 lore, and not jduggishly remain by tb6 streams which are tainted 
with impurities gathered in the flow of ages. No independent and 
eonseienfioiJS jonseonmU wilt be content with the qnoion of Pothier 
or Toulliof when be knows, that that opinioft hhs been got second 
band trim the Rooaii law^ and petiisps altered and modified aecordii^ 
to the mental Use of the commentator* Th«re can be no finality- m 
law a A}r more than tn polities. The labows ef the kriseonsaits of tbe 
l^h or 17th Or IBth centuries on the Roman Iftw wfll not soSce to the 

{'iriseonenlt of the lOtb eenturj. His inqUisitiyn ejre will not ba 
ounded by the view of Cuiaeins, or Dontet, or Pothier^ when, beyond 
thaV--he may examine an? scfutinvie for fahnaeilf tim broad and fertile 
tracte^f the jHomaa Law.f 

I Imst thfti it is notrequiiSte for me to dwell on the absolute necessi^ 
or the vital importance of th^ study #f the Boman law to the lawyer 
of Lower Canada. 

The|n*ominent podhxon' hetd'Bf the Boman law' in the stadias of tfm 
modem lawyer^ is sq$ts!ned by the reguladoos of Universities, and 
the enactments of Legislnftttres* In France^ in Germany^ Seotiand, the 
student of law is only admitted to practise as an Advocate; after a r^u- 
lar course of studies on Itounan bw in the XTniverslUes, in which the 
proftsserial chiiiia are oceupM by the inost eminent juriseonsolts. 

I will now give one view more in illastratlon of the' position which 
the Roman Law rfgjhtly holds in the modern mind« 

It has besn finely and most truly observed that the Roman law 
beara the same relation to law in genera], which the cIbssics do to 
literacure.t 

And eottSidsrtng tberelatfon iii which the classics stand teliterfttmf^ 
is has always strudc me as a moat foreibte argument in favour of their 
cultivation^ that ill this way, the greatest Intellects in the vaiioos 
eiviliaed countrtes of the worid|---having the samie atudlesin common, — 
have been carried onward in the same direttion, and so have tended to 
tyrodoce the greatest intellectual results, manifesting fat this way a marvel- 
lous unity of purpose in the diversity of these countries. The modem 
mind being formed upon the same intellectual basis— being turned in 
the same dlrection<^Dy the combined eflforte of many dHGnrent thmkera 
in different couatries-^has prodaeed marvellbaa utilttarian rssolts. 

• Vid. Canpbell^s Uves of CMt JfuiUees, 2, 107. 

t '* Ea droit eomme eo hittoire, eomnie en politique, eomaie ea tovl, e^Mt one 
pretennon d6raitonaahte de vcoloir roapra vru la pflm4."«>-Tr(ipiong, Tents, 1, 

t Sarigny. 



It it oot difi^dt t» ^wirnn jOnt a qrtt^m of jiinqprirfeiieefla i«r» 
Cm! nd compiiiMiife m tlie..BMWii lawjr-Deini^ iainiGar to tkt 
wants ot tbe legislaton of dtfermt eoontries in dwmt parti of tbe 
world, and being mftol theirviodel code, and tke gronod woilc of dietr 
legal edoeationy i&oald tutVe tbe efleet cf renoiing tbo jarring and di»- 
ewdant eiementsio Umi jrwi^na niodem €odes« 

Tbe tend^oj of tbkjnbtto Jarittnrttdeneo^aadoiibtedljr ie, to leMeti 
tbe deplorable antaginitfm so well known amoog jnrMconsnlts bj tbe 
oaae of tbe eooflSct of law^, and to bring tb^ lepdatioM pf modem 
natioot into bannoaf witb one anotbef-^-io bring to peas for national 
eodes in general— wmA bee in a great measure come to pas8-^-4tt4,tbro^ 
ita agenejr^^as vegivda ibt commercial law of tbe worU-r-to brbgde 
laws of modern natioos into a grand onitjr and behnonf. 

In tbe magnificent fortnnes w tbis noble nirisprodencey we eee ex* 
Ubited tbe majestic jnAiMices of tbe bnman mtellect tbrouf^ coontlees 
ycnni — we see ezbibite4 die trinn^ of mind over matter. 

Tbe Roman Jmisprnde^ce {aatai cagaijed in its angnst mission of 
bannonixing tbe nations of tbe eartb — ^nncmuiged and uocbaageable— 
beoause it bud its foundations in tbe bjre-gone ages of tiie ancient 
world— deep in tbe eternal principles of justice. And— as we contcm* 
plate its onward pro g r es s w e are again reminded of tiie noble obeer* 
nttion of D'Aguc^iaean,. quoted in tbe beginning of tbis Iect«ire, tbat 
^ tbe grand disstiniea of ftome are not yet accomplisbed — abe reigns 
duronghottt tbe werid bj ber reason, after baring ceased to reign bj 
ber autiioritjr.'' 
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{FrtmLoniM Legal Q1^9$fMr.) 
Court dt Stvdifqutn 

Sjrhfj.Smjpsm. Juoe 3« ;9!6. I854r. 

ACnOH AOAIWT MAOISnUkTI^r-dDTASHim ORDSn OF COMMITMftlf T» 
•«»jrOTICB OF AOnoX* 

UaL ihai an action emTut be fmunUaned againU a Magis- 
trafefbrcammiUintthe Plaintiftopman anadtaarge 
under itdMn afH Servant^ M (2% Getf. S^.e. 14), 
wUhMlbitjudt/dngihe 

Odd. a/«, «&tft wwwific* as^ trespass was caused buike De- 
findant in his cUfad^ qf MdgisMUe and in the exeeHh 
tianefhiMiipe, thi Defendant was entitled to tMiee of 
0aion under the 11 4* IS yke.e.44, ahdarule uws dis- 
charged p> eet wide a: nonsuit, iehere such nc€iee had not 

heenffim^ 

y^. .V W aar Act done unte oajr CoimctHm or Oidtr nwd* or W>r- 

!^LT^7n«k« iiillw Haw Form nad in ihsMnwCow ulwnMtWt** 
SS^bLrb^pSitteorab Aet,^iiiM»t mtUiv any Auction in MiIMim^ 

I^ ^mlMbU Cmm sTroridod . MWtMew, that no. mA Actioo AaU, V 

SSuJCfaTUuiniB too iMrfw mch CoDTtetfop or Ontar 

iJ^^SniLte^m «S^ eitber apon AppeA or lipmi AppUMthm (o Htr JU*. 

!^^AJ^nmw rf^PM^, wi *W«* «tott hare b»en lUlowed if % Con- 

KuSdtTinT *i«h Convfelkm or Order, or If ft be a Wanrnt upon aplafimnatioo 
SbrS Sedid loilitiMe Ofcnee, ae»erthoto« If * SamnwDi WW Iwi^ ^ 
iTto^MrirWunnl. and tnohSiiBimom were ierred upon nidt Person, etthet per- 

i^aTVrAMe. andbedM natappearaaeordiDstot]iefo4teocTor«ich temmons, 
to^CWwCSi ASUihaln^^ .g.ln.t««h5o.«eefcr«ivthtag 

^^jPSSf SSJiSnSZiBte U ttid J5 Vie. e. 64, aec 8, Is in eSbei, the .one *• 

Amror^mon ftMiBw any pubtte duty, tor any tUogbgr Mm done m tbe pecQmn* 
f!!I^Sd?^^ttad£r%MU>er awS doty wtae obi ofUw coanum Uw^ or is 

2SSiTS7r.?ftXsnti»r iw^sm *irt^!«*«» wife 

2SwT2r5et5iendewda«aliiat Mm, nntose notice h wrMnst/snehkaM 
y^ma^Sn the eanse^ action with reasonable cleamefs, shaU have been 
J^H«nattiMebJiwliee.oaeer or other person, or left at the umni place ofhis 
ISSoh. A?Attorn«« >Swt of the peJ^ who Intends to sue out soeb Writ, at 

SuTJ^rfT^dev of the servke of such notice and the day of sii% out suOi Wri^ 
&TSA^beS«Stod,«d« o^li «»««• AaUbewritlw. ihe««n.«KlDl.ee«f 
CLTsiS. Attorn*; or Agent «tfn( **«*»• W*'»S*i!'J^i'"'S'lT*^ 
tSi In eneh noHee &e paA sninf ont «ehWA ihaM *e bouiidjand rfiall not 
bTtMomTto ftw etWeaSarf any other eanse of aetloa at ths tnal thenof. 



w 

Tlib w9M9iiAnid oMunediNi AprI 9(>lMt» to wt uide Oe noa- 
ioil ud for a om trial of tlJa aofioii, wlife)t wis i»roagliC by the Plm- 
tif, as next fiiesd of bis aoo, to reeoTor daaagta fron Hie Defendant 
for OMaoltiDff Us eon and gifing Urn ia^enitod|r, and for nttlieionlf 



iaOigktmg hs matter to mfbraclMmagaiBitlHm vndnr the 26 Ooow 
2, c U ^ Masters and Senraats* Act), onder wUeh lie itas eonrie- 
tad^CQBviitted to Borerierficd for Area wedo^ and whipped Iti^ 
feMod that the PlaiatiiPa son was k tbeaerrieeof aper80tt»andhad 
aocjdentlj kittod one of Oe ]>eiendsat*s doeks,and tiie Defendant had 
dmisBedthebajrwitha repcimand, on his stiitu« ]iiB heKef the dock 
ivas a wild one, bat had, about a weak afterwards, proceeded ander the 
abdfo Stntnts on Us mster briflfiiurthe bof before him andsqring he 
hadtoldhimaottokililhedHek. The Commitment directed die boj 
to ho coirectsd, and on the governor of the gad writing to the DefeiH 
dant whether it was to be carried iato e&et, he had rtflM in the af- 
SrmstiTeas the boy was rerf bad,andbo0ihbinnslsrs bad f^omplained 
tohfan thqr cooM do nothing with him. The Defendant nieaded << not 
MiH^bj StatatOi'^and on tim trial before CfremmU, J., at tte test 
XOik Aasiies, a nensnit was direeled on te groond that the Deibidant 
was entitied to notfeo of notion nnder tim 11 A? IS Viet. c. 44. 

B. Thompson show^ canse agiunst the ndo, wUeh wns ea pperla d 
bj iVJior on the gronnd thnt the qosition, whetker Oe Defendant had 
aelsd 2oii4 /Stb| riioidd hsTO been pnt to the Jmy^as if dm DefSmdanl 
had aeted ifMaJUh he was not entitled to notiee, citasg BooA t. 
C/ioe^ 10 C. B. 827; 2L. M. A; P. 288. 

The Cbiirt said, that the first eoont of the declaratioo was m treo* 
passMd eomplained that the Defendant had committed the Flaintiir to 
prison/ In older to prore tins it was necessanr to givo inerideaco^ 
dm eoonsitment, which pot die FUndff ont of dm Coort, as until it 
wns qaashed no action cooU ho broo|^ It also showed on the fiice 
of it that the trenass was caused bj the Defendant in his capacity of 
a Maji^Urtito, which eatitied him to notice. The aecood comit was for 
msKcioiiilj incitiog the Flaintiirs master to makea efaaige before the 
Defendant nnder die Blasters and Serrants' Aet, atad for mkMooOy 
and withoat reasonable and probable canse committing the Plaintiff to 
prison on that charffc. Thb was a count for an act done ta execution 
of the office of a Magistrate, inasmuch as it showed there was a cimrae 
before the Defendant on which he acted, mlthouf^ it might be that ho 
had incited it, but of which there was not sndkiant oTidenoe. The 
Defendant was therefore entitied to notice,nnd the role nmst be die* 
oharged. 
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moym qasbs SBsaavsp. 

Beginar^Fftttt. JiifeSt,l85i. 
mDicxMBirr vo« mAUNO goo08.~4Mioiimbnt for bwbfit of 

CRX9ITORS. — ^BAILMBflT. 

Thedrf€tulaMi^,aeo(mUngtoan€mg9imiiff€^^ 

premian to comj^d^ ^mttdn tooris, iad nmoveigpoA 
wkuhuerwiiidudedintmastigi^^ 
crediiorst mth the frmutuient inUntian0fAgnif>ing the 
partiei bem ef ku iU ff intereUedAeremfbuttkeJurjffaiiTid 
that hevHU nat%t^pammona» agmtfar tietfwUesai 
the time pf the removal : BxiiA,ihathe could noi be am* 
tAeted of hmmg stolen tine same^ ae his possession teas 
knrfulf and the oonviclson voax fuashed. 

Tins was tin mdfetmefhtafiaiBst the iNrt8<m6rf<>rliATmg stolen eertem 

{iTopertjr, wkich ht Ytki sjsSMgiieA orer for the benefit <? his electors, 
t appeared Aat the prisoaer carried on the bosiBett of a thimUcjflAkeor 
and niaaa&ttarer^ wd that it had been arranged be should be aHawed 
to eomplete certain anfiiifihed work) and he aecordfaiglj remaiBed Hi 
poesesooD fi>r the piii)H>seyBnd had sTailed himself of the opportuaitj 
to foiDOvethe propertj in niiesUon. On the trial before the l^feorder 
of Bhrmingbam^ the jary KHinid that the proper^ was rem^nM after 
the assiganent, and witn the frandulent intent of deprivhig tne partms 
beoefieiallj interested under the deed,.but that the jpnsoner was not at 
the tnne of such resMrval in the care and custodj of the goods as agent 
for the trustees. 

Bitikston 4* JFVeU &r the prisoner. 
A* Wills for the prosecutors* 

The Cosiitsaidi that as the finding of the jury clearly negatiTed a 
Imilmenty and the prisoner was in lawful possiession of the goods, the 
confictioB must be jqnashed. 

Eegina r. FeaAersione. April 29, 1%4^ 

MOKATCEB OF OASB BB0BmTBB OH DXATH OF ^VMni.-— PBAOTIOB. 

On the death of a Jitdg€ who tried a prisoner, held that the 
Qaesuhuk had been reserved oomld be signed by the otiker 
Jut^ on thfi circuit. 

ffuddlesUm applied for the^^ cRfeetiefii of the Court in reference to 
this ease, which bad been resemed by the late Mr. Justine Talfaurd 
but who had dii4 before sigmag the same. 

The Court said, that all oases at the assises were stated to be tried 
before ^ two Jttdge8> and that therefore the signlna of Mr. Justice 
Wightman, who was on the oircutt whh the late Judge, wonUi be 
aaiRcient* 
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Seginay.Fnm^ Jun«8,1854. 

tUDtCTMSMT FOR STSALUfG AGAHrtfT DEBTOR ASfllOlflHO FOR IB-' 
BBFIT or CRBINTOaS^-^COJITIllUaiO FOBtBSIOH. 

Ike owner of certain laths had asdgned all his property to 
trustees faf ike beneJU efhis ermunrs^hathe remained %n 
possession. OnaninSetpsenififrsteatinjesuAhahSfthe 
Jury found ihu ihe prtabne^ hadireMOeed Utem after Ihe 
execution of the deed wnd IrffA inUrA to d^frasid the par* 
ties henemaUy interest^, and not as iagmtfor the trns* 
tees. Tw&mMetimwasikddhedonih^ 
fossession of Ih/t property had never been thonged. 

It Appeared that tbe prisoner hsA been flie owner of eertain laths 
and bad aaaq^ all Ui propertir to tnuteea for the benefit of hia ere* 
ditora, but remained in ooawsaion and carried on the borineae for tbo 
troatees. The Jorj hao found, on an mdietnent for atealuif lalba bjr 
renoTing them, that be had renofed them after the execationof the 
deed^and with intent to defraud the parties beneficiaU]r inter«rted^ and 
not aa agent for tbe^rostees. Tbe priioner was eooTicted. 

SiiUeston for tbe prisoner on the gronnd fiie pofsetaion of the pro« 
perty had nerer changed* 

W.J. WUlis for tbe prosecution. 

The Court said the conrictiott nmst be ^juasbed. 



RegimA r. FeaAersione$ June 8| 1854. 

COHTICTIOlf OF PARTT A88I8TUia WIFB TO fiTBAl FBOif HXfSBAim 

LARceirr. 

Held, that although a vnfe cannot he found guilty oflaroenu 
far stealing her kudnrnft profertu, yet tf die comnut 
adultery, and then steal the ^Ms wfth the adtdterer^he is 
guilty of felony, as die then determnedher quality of 
mfe, and was no longer reeogntted as having any prop^ 
ertyinthe goods. 

This was an indictment against tbe prisoner for stealing 32 sofer- 
eigns from tbe proaecotor^ whose wife, it appeared^ bad taken them 
from bis bedroom without aotboHtji and given them to tbe prisoner, 
upon whose person the/ were found. On the trial, before Tatfourd^ 
J., the prisoner was found gmltjr, but judgment was respited^ foY tbe 



7« 

opiotofl of the Courl; to be taket whether the deliverjr af the hushaod^s 

"' tm that she 

support the 



goods bj the wife to the prisoner with the knowled^ by him that she 
took Ihem without her husband's authoritj, wassofficieaf to t 



cooTietion. 

No couDsel appeared. 

The Court said, the general rule was that the wife eould not be 
found guSty of larceojr for stealiog her hosband*s goods. Bat if she 
took away and conrerted to her ofwn use hb goods^ it was no larceny^ 
since they were one person. This was, howereri sobjeet to the ouali* 
fication tiiat if she comanitted adultery, and then stole the goods with the 
addterer, she then determined her quality of wife, and was no loiter 
recognised as hanog any property in the geods^ and the prisoner as^ 
sistiiy h^ in stealing them was ffuilfy of felony t Datum, e« 157. The 
colmction would therefore be amnoed. 



Xegma v, Larkint Jose S, 1854. 

INI>ICTMEHT.~ASISllOnMBirr ArrSR TBSOICTr— HfiHr imnCTBCSNT* 



imUad of the pritoners, nm u$ed: Held» quaAingaetm^ 
mt^wnjmAihe qHorter $emtm$ could not amend a^ 
verdkthf subetutOing the pmoner^s/ar thf promoOer^s 
name, but that a frm tmHctement against the pmoner 
lai^ht he fref&nrtd* 

In this indictment for stealing a quantity of beef, the property of 
Abraham Brouksbaok, the prisons had been foundguilty on the second 
count for receiTing the property , knowing it to be stolen, and «i the 
prisoner's counsel mortng in arrest of judgment on die |;round of the 
ssistake inserting the prosecutor's name in such count mstead of tW 
prisoner%*the Court of quarter sessions amended the indictment. 

. HtaioH for the prisoner; Bide for the prosecution. 

The Oouft said, that the motion in arrqst of the judgment was right, 
as there codd be no amendment after retnclict, and the indictment was 
bad on the face of it, for not stating that ^he prisoner receiTed the 
proper^ knowing it to be stolen. The eooWction would be quashed, 
but a fresh indictment must be preferred. 



, CAP. CXCIV. 

An Act to amend the Aet to amend the Laws relative to 
the Courts of original CiWI Jurisdiction in Lower 
Canada. 

lAssented to Ulh June, 1863.} 

WHEREAS it is expedient to amend the Act passed pr^B^ble. 
in the twelfth jear of Her Majest/'s Keign, and 
intituled, An Act to amend the Laws relative ta^bel2V.€.d8. 
Courts of original Civil Jurisdidum in Lower Camadd^ 
in the manner hereinafter proyided: Be it therefore enac- 
ted by the 9ueen'& Most Excellent Majesty, by and with 
Ibe advice and consent of tiie Legislative Council and of 
tbe LegiiSative Assembly of ti^ Province of Canada^ 
constituted and assembled by virtne of and oiider the aa- 
tboijty of in Att passed in the Parliament of the United 
Kli^dom of Great Bntain and Ireland, and intitoled^ An 
Aet ia re^unite tke Promnces of Upper onud Lower 
CanadOi andjbr the Government of Canada^ and it is 
hereby enacted by the autbcirity of the same. That th^ Seet. 17 ofthe 
sevonteentb section of the Act cited in the Preamble tosaid Act r^ 
this Aot» and any other enactment in the said Act or <>^£!J2J^^i^ 
any other Act which requires the Superior ^^«rt or ahy^g^^'j^f^ 
quotum thereof to hold sittings out of Term in the Dts-jihed. 
tnets of Auebec and Montreal, on the first two juridical 
days in eaeb w«ek m every month except August, shall 
be and the said Section and enactments are hereby re« 
pealed ; and all things which nnder tbe said section or any 
such enactments as aforesaid, the said Court or any qu/^ 
rum thereof is required or anthorixed to do at any each 
mtdn§^ shall and may be done by the said Court in Term : 
Provided always, that the said Court or any qmarum there* Proidso: 
of may, in any District, and on any day or days which Coaitmajr rfl 
sihtll have been appointed for the purpose by the . ConrtguJ^Tarm 
dttrtag the tbi^n last Term at tbe same place, hold ^^n^^jujira^ 
or aittings oiit of Term, for the purpose of givii^ jodg-^^ 
ment in eases theretofoM beard and taken en aUAtri^ 
Whatever be the natural^ the jadgment or of th^ ca56 in 
which it is given. 

tl. And be it enacted. That so much of the sixteenthSect 16 of the 
section of the Act cited in the Preamble to this Act. as^'d Actw 
Axes the times of holding the terms of the said Sup^nor^^^^P*^ 
C<mrt in tbe Districts of Quebec and Montreal re8pectively,g. c. in Qaahtc 
at any time or times other than the time or times appoin*and Montraef 



ted by this Act for hoUing such Term or Terma, shall bej^ba those in 
and is hereby repealed ; and the Terms of the said Court ^"*'"** ^' 
shall be held in the said Districts respectiv^y at the times 



If. 

incl places mentioaed in the Schedule A to Hm Act, and 
tbe dajs from and to which any Term is in Die nid Sche- 
dule directed to be held, shall ia all cases he tadaded in 
aachTerm: Provided alwajs^tbat the said Court diall 
Couft any hare full power to continue any snch Term, bejoiid the 
K**** ^^ time fixed in the said Schedule for its continuaoce, hj aar 
*''** order or orders to he made for that purpose during soch 

Term* 
Fviors.77or ni. And he it enacted, That .80 much of the seTenty- 
^hai^Act aerenth section of the said Act as prescrSiea the times a( 
^Smorclr- "^^^ ^ Clreutt Coart shall beboldenia and for the 
eoKOoartia Quehec. Circuit and the Montreal Circuit re^ectivelyy 
Quebec and shall he. aad is hereby repealed ; and tibe said Circuit. 
•"^^J^^Jf Court shall be holden in the said Circuits respectireiy at 
« in ScHedtiie ^ times. mentioned in the Schedule B to this Act. 

Power of TV* Provided always, and be itenactedvlfaat nothSiBf 

Govenairin^^iQ the preceding jeetions eontaiaad shall be. construed to 

Sm?ni to "^P^ the first and second provisos of the seveo^H^venth 

lH^Ss^iiA wction of tlie said Act or any other provision thereof by 

which the Governor in Council is empowered from time 

to time to alter the times (^ holding the terms of the aaid 

Superior Court, or of the said Circuit Com^, hot Che said 

provisos and provisioDS shall extend and apply as fully to 

the terms of the aud Ooorts mentioned m tfais Act and 

the Schedules hereunto annexed, as to the tenaa maotioti* 

PnHfo • ed in the said Act ; And provided also, that iietwNhstaii« 

Om^gaor ^^^S ^7 thing contained in the said provisos and provi^ 

maj lacmam sions, it shall i^' lawful . for the Governor, as ctreumstances 

lanat in say ^n require it, by Proclamation, to increase the number 

^^^'^^ of terms in any Circuit to any namber not exceedfaig four 

in each yoar, and to fix the days for holding such addition* 

al terms and the number of days tobe inehided iiisucb 



Superior Court ^^ ^™* '^ ^ enacted. That notwithstandinf any thing 

may limit and in the twenty-ninth sectioli of the said Act contained, the. 

fix tlie^n^iiKf Judges of tbe Superior Court sitting in Term in any Dia*. 

SSL' *«?5^ ^®*» pl»ll have full power and authority, by a Eule of 

SbeMid Act Pr^ti^^ promulgated in open Court, to limit the number 

of days on which evidence may be adduced in such Dtstriet, 

and may fix any number of days certain for EnqttlHe days, 

which they may deem proper, and shall have foil power 

and anthority to idter or repeal any such Rule of Practice \ 

py^ffaas Provided alwajrs, that not less than six days in tbe Districts 

jfrtgiiK^ tliTi ^ Quebeo and Montteal, aad not less than three days in 

nottobefesB either of the Other Judicial Districts, shall be fixed by 

tiifto a certaia Qtiy sttoh Rule, of Pnidtitsc as such EftquSte days in any 

*"- month in the year except the months of July aad August. 
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ITL A»d Wit 6ttMt»d, Tltftl m> daj m tfttf of tlie TH^^ 
«l tlM Sapenor Omtt te b« holdea at Mt>Dtre»l and Qiie^^ ^J^'^^ 
liMr aaaforMid^fllmli Iw tm JSnquita d^j, eiUier for ^ej^^^^b^ 
Ssperbr ^ fbr tlie Oireait Cmt^ luAeia in respect oi * 

Dmirii or JEflp^^M^rl* oaam «r jfiroeeedings^ as faerebafter 
b profid^, or iG.respect ofiany fn)cee£flg of a. sanunaiy 
vatiiro, wbmiatbeCoQi^) Jaogesor Jodge hatiagcog* 
Q^Muee thereoCt anay have spee&ij fsp oriered* 

irn* And lie it enaeled, That eveiy Jaridieal dar inAUjuridleat 
Term and out of Term except from the Niath day of Jtily dayi (except 
mtathe First day of Septemher both exoliuiiPe, io eaoh||^« ^^^^^y 
year, shall hf reafter beaa Eivjuiteinj for all ^^^^"^^^iii^s^^ 
Mx parte causas and. proceedings in the Saperior Coart ;^days in dtrfautt 
and. dl iHtaesses produced for oxaofinaticii thereio maf heand £x parU 
swoTDi aad their ezaininatioos taken and aeknowledged,^'^'^* 
kefdre the ProAonotary of the saad Cottrt, appointed forpnytiioQotaty 
the Dis^ot, and soah eactetiiations so tatoa sfaail senre tomar«we«r 
all idteots as thoagh tak^n a^ aik SnqttiS^ sitting in the^'^^^^'^* ^^ 
ordinarir ooarae; 

VUL And whereas la such oausea and proeeeditt^JSxReeiiaL 
parte it ^.reqaired bj law that notice of the inscriptioa 
thereof for, J^f^l^e be giv^n to the party foreclosed from 
pleading, sad doubts may be eatettauied as to the extent 
vi the rijdbts of sack party at the Enquite, Be it enacted, Rtghu of h»' 
that SMcb party shall not he entitled to addoce evidenee<k»edp«rty 
thei^iMit, butm(Mr.|urn|M--e^^ all witnesses br/ra^t «PjSSS?*" 
i^^iost .hm»,«i^d. 1^^ the taking of any evidence in any^^^ 
wise illegal or inadmissible^ \ apd if sqeh EngtUte be pro* 
oee^ing^as heieiinbefore isproWded, hefpre a jProthonotarY 
only, ai! objeotiMis taken by either party shall hystti*u 
Prothonotary be talken down in writing and keptof roeord 
in such eaaseor proceeding for adjndkation by the Oomi 
at the fiiMl hearing thereofw 

IX. And be it enacted, That it shall be lawfol fbr aiiy KaguHe days 
Cii^nit ifiidgo or any Judge of the Sttperior Court holdinjg^ be fiiM <>«» 
A Obeuit €k>art, to fit in torm any days out of term w^!^^JJ 
^»oa|^i^ days for all appeakble cases before such Circnitca^ila G. 
CiDurt ) and all witnesses produced lor examinatioa diere*OoMit. 
in, may bo awortt and their eacaminatioQ taken and ac^oi^ijoM to 
knqwMgad bebre the Clock of the said Court, and suohberaMrf«d,aBO.i 
etaaminatMNia so takon shall senre to all intents as though 
taioan at aa Enquite in terra \ but all objections taken by 
oithar paKy, shall by such Clerk be taken down in wriiiog, 
«ad kopt of reoord in auoh cause or proteeding for adjudi- 
cation by the Court at tlie final htraring there^; Provided py^p^^fr. 
eiwaya, that no suoh Enquite shall be proceeded with on 
Any suoh day out of term, Uiiless notioeoftiie intended NotiM 
Imldiag of suoh JSn^ti^^e he given to the opposite party 
at least ten daye praviotts to the day fiied for such EnquSte* 



nr. 

Nopsrlsrtaiiid X. And beit en»cted» Tb&t for and ootwitbstaBdiiig' 

foproeaed in^aiij tbiog in the said Act, or in aoy other Act or law, lio 

^^^M^^^y to any suit or case in or before the uid Superior 

dlst Augiitt Cotrrty sitting at Quebec or M ontreal, sball he compellable 

ineliuive in the to file any plea or answer^ or take any step, or otherwise 

Superior Court, to proceed therein, between the tenth day of July and the 

last day of Augnst both tnciusi^e, in any year, or shall in« 

cnr any forfeiture, penalty or disadvantage by refraining 

from so doing between the said days, unless he shall be 

commanded so to do by some express order of the Court 

or of some Judge thereof made in such suit or ca8e(whieb 

order the Court or any Judge thereof may always make) 

and in the absence of such order, no day from the tenth 6i 

Joly to the last day of August, both inclusive, shall be 

reckoned in computing the delay or time allowed for filing 

any plea or answer, or taking any stepor otherwise pro-^ 

ceeding in any suit or case before the said Court, but for 

the purpose of computing such time or delay the first day 

of September shall be taken to be tbe day next following 

the ninth day of July, and such time or delay shall be 

computed by reckoning only the days before tbe tenth day 

Froriio.f of July and after the last day of August : Provided always, 

Ercepeions as that nothing in this section shall extend to prevent or ex- 

to things ex- cnse any Proihonotary, Sheriflf, Bailiff or other Officer 

K^^cJjJrtto^*^™ returning any Writ or doing any other thing on tbe ' 

te dboe. ^^7 when he would otherwise be bound to return or do cbe 

same, or to prevent or excuse any party or person from 

obeying any process or order of the Court issued or made 

in or with reference to any particular suit or case, or from 

doing the thing which he may thereby be commanded to 

do, at the time mentioned in such process or order. 

When the XI. And be it enacted. That the foregoing enactments 

vhr^'^^ shall come into force upon, from and after liie ninth day of 

come into Joly^ one thousand eight hundred and fifty-three, and not 

forae : but before, but their coming into force on tlic said day shall, 

they vhall be from and after Ae passing of this Act, be taken notice of 

WToi^"***^ by the said Superior Court and by afl Judges and Officers 

thereof and all parties to or concerned in any suit, action 

or proceeding befon^ tbe said Court, and they sfhall govern 

themselves arxordingly in fixing the return days of Writs 

and Process which ought to be returnable in term, and the 

time at which any thing is to be required or allowed to be 

done in any such suit, action or proceeding, and in all 

Astothingi ©tber res|>ects wiatsoever; and any Writ op Process 

which can which is on y returnable in Term, or any thing which caa 

onlr be done Qj,]y \^ ^^yJ^ jn l^erm, and which ahall before or after the 

awiolnted*"^ passing of this Act huTe been made returnable or ordered 

before tbw Act to be done on some day which, under the foregoing enact- 



ntents wiU not be a day in Terra, shall be returnable <m takes eiTeet, to 

tberettfhi da? in Term next after the day on which it ''^^^i*' ^fSScfcf^rtU 

made returnable, or shall be done on that day in Term on^^i^^^i^j {„ 

which such thtn^ can be done next after that on which it Term. 

rtiall have been order«*d to be done ; and any application 

foe a judgment of ratifiration of a title to ImmoFeables of 

which notice may have been given for some day which 

under the foregoing enactments will not be a day in term, 

diatl be made or med on the day in term next after that 

(On which such application should have been made^ had this 

Act not been passed, 

XXL And be it enacted. That in addition to the places^eir Circnlu 
at which the Circuit Court is directed to be holden by the^'J}^; '^ 
seventy-seventh section of the said Act, ibe said Court 
shall also be holden in every year at the places and times 
hereinafter appointed ; and the local extent and tiroits of 
the jurisdiction of the said Circuit CQort,. sitting at such 
places respectively, «hall be as follows, that b to say : 

IN THE DISTRICT OF QUEBEC. 

At Tadoussac, in the County of Saguenay, in and forTadousM 
the Circuit to be called the. Tadoussac Circuit, from theCir<cait 
nineteenth to the twenty-eighth of June, both days inclu- 
ded, and from the twelfth to the twenty-first of October, 
both days included in each and every year, which said 
Circuit shall include and consist of all that part of this 
Province lying on the North shore of the River St* Law- 
rence and on the East side of the River Sagueaay. 

IN THE DISTRICT OF THREE-RIVERS, 

1. In the parish ofSi. Antame dela Bade du PeftrrCyYamitska 
in and for the Circuit to be called the Circuit of Yamaska,Cireait. 
ftxNii the seventh to the twelfth day, both days included, 

of the months of January, July and October; which said 
Circuit shall include the County of Yamaska, the S**igniory 
of Nicoiet and Augmentation in the County of Nicolet, 
the Townships of Wendover, Wickham and Grsntham, 
and the first, second, third, fourth, fifth, sixth, seventh and . 
eighth ranges of the Township of Upton, in the County of 
Drummond. 

2. In the parish of SadfU Norberi (TArthabaskaf in and Arihebwka 
for the Circuit to be called the Circuit of Arthabaska,<''ir«uiu 
from the fifteenth to the twentieth, both days included, of 

the months of January, July and October, which said Cir- 
cuit shall include thevTownships of Warwickv Arthabaska, 
Stanfuld, Blandford, MaddingiKoo, Bulstrode, Horton, As- 
ton and Augmentation, and Simpson. . 



vu 

IB /CBA BIBTRKU! OF KAM0DEA8KA. 

Grem Isltmt In X\^ parisli of St. JeUn Baptkts de Plik Vt^e, in 
^»^^ ftQd for the Circirit to he caHed th« OireiiU of lite Vtirfa, 

from lib firrt U the te«tfa of Mardk, Jiilf aad i>e6i^b«r, 
fidcb days iiictcNled, in eadi and eyciy jntai", ivhwh "itaid 
Oirooit shill JDcliide ftnd consisf of ibe FAmbes oTTroiik 
Pistoles^ St; Eloi, Iile V«rl»;St Andiit/St. 6«cii*g^d« 
Cacidnay ii> tiia 'Coudlr of RimoiMkC, aiM all the lajid»% 
tfiQnidOoittt]r,ijriWiieti^ Panstias aiid Cba 

PfilTinoe Ttoe, aad betweao Hi line fMtiiOfi^d diheclfy^^ 
ttORtiniiatiov of tbe lineaapaaitfilg Itbe Par&had of Bi« SifaMJEt 
and Trof9 pi8tolea>' atkl% ^ooffatian of the aafetttra b6«i- 
darj of tbe Parisb of Mviirt-du-trnp. 

IN TlSB WSTBIOT OF GABPE. 

r«i; Rfwr At Htx il«»er^ m aod for Iba Cbratiil to be.eidlad Fot 

Ciraait Biiper Oirauit, from ti^ first «0^tb» teiltb 4af ((^ Aoguirt 

bodi daya^ iitohidaii, la oadi aii^i e^tf year after tiie pre> 
aeat jear one tbausand eight hundred aad fifty-three ; and 
tbe aaid Oirowt dmli be caMed The Fox Riviif Oiffoiiity 
aad abaH, coaippiaa aN the aattteaaeftta on the coaet of th« 
Rifer or Ovlf of St. Lawraaae, Crom 6t. Aum di^a Moota^ 
txclnilYe^, to Cap Eoaien^ iaolosiFelj* 

irihaaiMcbidBd And ao nwab (oi My Ciniiiit eMiAlidted bv m sllfd 

tr^LSteL* Aet as Iks wifhior tbe Knnta of either of tbo ft»td CircriU 

IS^Smn!^ eitabKshed bf tlna Aet; abidl be and b b^reliy defitohad 

fltlHii thai' Giri^ hi irbkb it ^vtiM biciiided, aid itellbo 

1^0fWo» otti to longer foni[i'|)iftil tbofeof : Provided aiiraya, that no ebai^ 

lOKeoipeBdiiV iDaoo by tfaia saetion in the tmiits of any Ciraiiit, shall af* 

••Mf fedt any aefi(Mi, suit or proceeding eOnunonbad [ill aajr 

Cireitit befare Ihif MM^tioo aballcome into efieot^ bnt tbo 

aame jmd all.proeeadtng^ and matters incident thereto^ 

whether balbre or aftaraxaaiitioii, shall be ctrntinved and 

ilealt with as if tba Uinits of |hff Cirentlr in which ojiieb ao^DD> 

amt or proosttrfiag ahati have been oomioaucMil^ bad tibt 

booD ehauged or affeafed by thia Act* 

When the XiVi* AdA be it an)|ctad» That tbe ttmt preeed&i^ 

fjest prMtedSng seetido shall ottne liitO feree of^bn the first day of Oetobw 

seeiimk shaH next, upon, from and after wbitb di^, iand not Mb^V tfo 

"S^, CiFouita thareib ifteotiOaied shall be held to be ^stuUisbed r 

fto^t OS to Prov^ded.always^ that any Clerk: or Officer of the Oiroait 

a^^lfliaiaat aTOoiMrt m: aad U» eithof of tbe said Cireuita, may, be a|K 

Oltehi. pCNnied at any time after the passing df this Act, to enter 

opon aad prrform the fnnetions and datiea of bisOffior 

upon the aaid day; althoiigfa the Oirouit Coart may not tn 

the said day bare met or sat in tbe Cirouit for wMob be 

' shall be appdinled 



Xnr. And be it enacted, Tbatsa iimeb oftlie tbifte^ntkOlitMUtoMt 
•eetKHi oFtbe said Att or of any other p»t thereof, as"*^ •■••■*• 
{Mrereota u9j. Cirriiit Judge, when in tiie District of Otta<-$^^^ 
WIS ^in 4be Piitnct of Kamouraskft^ from esereisinp the Superior Concf 
fowers of* Judge of the Superior Court during any Term at all times In 
^ the Supeiior' Court in such District, shall be and Ja^^JS!!!!!!^ 
lierebf repealed ^ and from and after the passing iif tbia^""*""^**^ 
Ant, each of tlie Circuit Judges for Lower Canada, wilen 
in the Distrletjof Ottawa or in the District of Kamouraaka, 
shall, ataH timea in Term or dat of Term of the said S>l- 
perioF Courts liare end exercise all the powers veeted lA 
smj one Judge nf the Superior Conrt. ^ 

XVi And he it enacted; Thnt on such daja in vacation The lesidettt 
«a shall hft^eheennppciinted for the porpoM either by any^^^y.*^^^ 
Ruke of PkiMtiee t»'he nsade bj the Superior <Dourt or ^Til^SSS^ukL 
nnj order ta be made bj^ rfce said Court sitting in Termuiaa Qttebeciir 
in the District to wjiich suoh ordd^'shall relate, the Judge Montreal migr 
wftiie Superior Cfelirt resident in trnf: District in Lower***'' and gife 
€5anada»eicent the Districts <tf Qne^ and MontreaE,^5»^tJ« ^ 
shall and'ttay nearand give judgment in any oase or mat^^Term, subject 
-terwhieh the isaid Court aitiing inl^erm in Uie same Dis^torefiearing m 
triet eduM hear and give judginent in, and such judgment ^^'^ ^ ^ 
dmll'have in alf reapeots the same effect ^ «^ X|>dgment of J-^J^^^^ 
the said dourt m Term, uol^^he party deeming himself 
aggrieTed #orehf shall, en or before the third juridiAal 
^y after that on which sueh judgment ahail have been 
pveo, file in the Offlcsi of the fVothondtary of th(e said 
OcMrt ftrsn^h Distdot hia eateeption ti» such judgnoent 
and tfae^ i^asons ef stioh exception j and shall at the aaMSceurlty fbr 
time paj into the handa ef tk eaid B*otheaetafy the snmeoets to fas 
ofTw0 PonudsTen 6HiHingseinrreiiQf;nrsiieho^^ 
as shaM be fixed ^T ^ Itale of Phiotbe ef the said 
Gout; to secure tbl» eosts on the rehearing of the oaae opon 
ioeh «x«eptk>n, in wUeb case the jndgment ihall not l>e 
exeouled against such partjr, but the ease' o^ matter shall 
be reheard by thk Oouct in Term in the same Diatrict, after 
which Euchrjudgment sfa(^ll be given therein and ancb order 
made aa to the eostaoftlie t^hearing as tte Court ^lall 
think right ; and the Resident Judgn^ shall not be -praolu^ 
deil from sitting as a member of the Oourt at suoh Mthear- 
ia^bj nsason of his' having given this jitdgment eieepted 
tA : FNivided alwafs, ibat Eules of PraotioB majr be made Previa t as as 
fer n^bting the proceedings under this seatioftHn like P'JJ^ !*•■<* 
aianner as fori^dating other proc^edinga in the said Cdort,^ 
but in the absence of eueh Rnles the Judges ^t Gnurt 
shall govern tbemseivea atid reguinte the preiieedings in 
«mh oase, tn such- manner as thof may deem best adapted 
to ensure justiee tio the parties eoncei-ned with Uie least 
possdile expense and delay* 
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XVI. And be it enacM; Ttni for and odtwitbslaiidiBg 
any tiling in the said Aet or in tha Act passtd in tba same 
aaasion, and intituled, AnActtofunehd the Lata reltUiw 
to the izdmmstratian ofJuitice in Gttapiy the twd Cir* 
cuit Judges resident in the Diitrtctof Ga«p6 may hold the 
Terms of the Sdperhnr C<Airt therein^ without xU being 
necessary that any other Judge should he present at such 
term, and with the aaoM nowersand authority as if the 
Court were held by three Judges as provided by the said 
Act; excepting always, that whenever the said Court 
shall be. held by the said two Circuit Judges alone^ and 
they shall differ in opinion as to the judgment or order 
which ought to be made in any ease, the record in sueh 
case or so much thereof as the two Circuit Judges ahall 

rie upon as sufficient, shall be transmitted by mail by> 
Prothonotary having the custody thereof to the Fro- 
thonotary of the Superior Court at Quebec, so soon as the 
parties or any of tbem shall liaTe paid to such first men- 
tioned PK)thonotary the aum necessary to pay the postage 
of the said record, and being ao transmitted, the case shall,, 
at the diligence of either of the parties, be beared in a 
iummary manner by the Superior Court at Quebec m 
term, and such judgment or order made therein as to law 
may appertain, and the record with such judgment or or- 
der shall he transmitted by mail bv the Prothonotary at 
Quebec so soon as the sum necessary to pay the postage 
thereon shall hare been paid to him by any of the parties 
concerned, to the Prothonotary in the District of Gasp^ 
by whom it was transmUted to Quebec, and such judgment 
or order shsill then be obeyed and eieetitrd or may be ap- 
pealed from and otherwise dealt with as the judginent or 
order of the Superior Court sitting in term in the District 
of 6asp6 ; and the costs attending such transmission of 
the Record and the rehesring at Quebec shall be in the 
discretion of the Court pt that place : Providad always, 
that Riiles of Practice may be made for regulating the 
proceedings under this section, in like manner as for regular 
ting other proceedings in the said Court, but in the ab- 
sence of such Rules, the Judge or Court shall goTem 
theroselres and regulate the proceedings in each case in 
such manner as they may deem best adapted to ensure 
justice to the parties concerned with the least possible ex- 
pense and delay. 

XVII- And be it enacted, That whenever a Writ of 
Attachment, Saim ArrHy cither before or after judg- 
ment, shall issue from the Superior Court for liwer 
Canada or the Circuit Court for Lower Canada, to attach 
moneys, goods or effects in the hands of any person re- 
sident in any District other than the one from which such 



IX. 

Writ idsoes, the Tiert^Saiti upon whom sncb Writ of in the Iwndt of 
Attachmeot shall have b^o served or executed b)" thea party in » 
Sheriff of soch other District, shall (subject to the pro«J-Jl|*^S»?iI?*^ 
sion hereinafter made,) be bound to answer and make his^i^j^i, ^j^ yfjj[^ 
declaration to^ucb Writ according to the exigency thereof iasuea. 
at the place where the same i^isues, and defanit duly ob- 
tained against such Tiers'Said shall have the same effect 
as if he were summoned to answer tn the District where 
he is domie3ated and bad made default to appear and an- 
swer thirfe; and in the event of a contestation of the 
declaration of the THers-Smd^ the came may be had in the 
District where the action has originated, and tiie Tiers- 
Saisi upon service on him of such contestation shall be 
bound to answer and plead thereto in such last mentioned 
District, and the Superior Court and Circuit Court hoideh 
within the said District, shall have jurisdiction to hear and 
adjudge upon the merits of such contestation and upon all 
matters connected with and relating thereto; Provided Proviso: 
noverfbeless* that such l^ws-Sadri may on or before the ^Un-Saisi 
retnm day of the Writ of Attachment, Saisie ArrH^ ^^m^j appear in 
served upon him or them as aforesaid, appear at the office sueb other 
of the Prothono^i^of the Superior Court within the Dis-Dirtrict. 
trict where he resides, and malke his declaration before such 
Prothonotary or a Judge of the Superior Court, either of 
whom is hereby empowered to administer the requisite oath 
or affirmation, or to recive such declaration, which shall 
have the same effect as if it were made at the place where 
the Writ ci Attachment is returnable. 

, XVllL. And be it enacted. That whenever any declar- Declaration of 
ation of a Tien-Sai$i shall be made fas provided for '^^ Jf'^fi^^ 
the next preceding Section j at ^ office of the I*i^thono-^,'5[^"cilvk o^^ 
tary of tlue Superior Court in a district other than the one the Court at th« 
from which the Writ of Attachment issues, it shall be the place where ttie 
duty of the Prothonotary where such declara6on is "'^^®»}5^^*^|,^t'"XVof 
forUiwith to transmit the same to the ^Prothonotary ^^ js^^Sai^ 
Clerk of the Court at the place where the Writ has 
issuedt ftnd subsequent proceedings may be bad thereon 
against the Tieri'Saisi or defendant in the cause, 
in the slune manner: as if the declaration of tlie Ti€r&- 
Sam were made before the Court, Judge, Clerk or 
J^rothonptary at the place where the Writ of Attachinent 
issued ; and where the Ti^rs-jSnm has made default fo 
answer on the return day of die Writ at the place whore 
liie Writ is returnable, the Certificate of the Prothonotary 
of the Superior Court in the diiitrict where the Tiers-Said 
IS or are resident, to the effect that the Txers-Said has 
made deiault to appear and make declaration to such Writ 
on or before the return day thereof, shall be sufficient to 
enable the Plaintiff to obtain the bienefit of default against 
such TSers-Said. 



D^iftt^tMltl* -^^^' ^^ ^ ^^ enaetodt TItat tbe «S]g!eiw}r 6F rii 

ttia%^t!tf of Writs ofr&sim itrr^^, whether before or after JtidgmeiiC» 

Wriii of to be i9saed;out of the Superior Courtt or out of tbe C^* 

^^'^^JJJ^ ""euit Gourt IB appealaUe cases, shall in effect be, as regards 

OottrTorlirthe^^^^^ 2Ws-5a(3t\ therein named, to re({aiKe soeb Ttei^ 

Olraait Ccwt Said to appear miA make the deelaratiioii reqoired of bin^ 

b apfiealtblc st the Office of the proper Protbonotarj or Glerk of tile 

:Oourt before which be flliall be smmaoned, donng OfBee 

boors, oa or before the RetmndajT of such Writ^or cm 

the jttndical daj next thereafter ; and if ^ after due rehira 

of socb Writ into eaeb Office, any TSen-Sain thereby 

•ummooed shall &d to appear and mdte aocb dedaratioii 

within the time: so enjoined^ bfe' default shall on ^ next 

fbllowti^Jttridieal day be reeovded^ and shaft ^tbereopon 

bare the same eBect to all inteiiCs as tbougb ascertained 

and recorded in open Gotart^aaTing always the right of 

aQoh.jI¥s»r|?£bi&f to: appear in the District in wUirb. be 

nay^^resid^jasciiereinbefwe provided ; and the Prothoaotary 

«r Clerk sbaU hare power to admimster tiie proper oath 

t at to t6 eirery such ZWs^&tm f Provided always^ that no «ieh 

dMl«r•tiol^ declaration made by p Tien Soms before 4be day of the 

2!f5*S;T!?^w^«™ »f tb^ ^^ sbaU be received by the Prutiionotafy 

dtisriiatiira. ^^cierfcimless ititeaeoompantedbyiiBaaiff'sCerlifieatft, 

shewing that : neUee has been given to the Flaiitiff oiv bis 

JUtofttey^at toast twcraHy-four bolirs preyiovsfy, of the in- 

leafem of the JW5>>SaMt tomake such declaration before 

tba return of the Writ. 
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. XX. And be it enaeted. That notwithstanding any tbing 
in tbe fifty-ninth and twntf -fifth sections of the Act nifed 
is the prean^ble to this Act, tbe deli^y for pkadiag. and 
bet«veen the several pleadmgs in appealalle cases be&rn 
any Circuit Court Bba^:be five clear days oidyt lui^ ><^ 




five days, in the 

several delays of e^ days. 



as they now apply tn the 



^nutin vbit 

ddaycortaib 
plats aHMi be 



XXI* Phividad always, and be il enacted. That not- 
withstanding any things tbe twenty -fiftb aeetlon cif tbe 
aaid Act or kt tms Aet or in any other law Mwtained^ no 
^SMepUan-d laforn^ySiteptihnDMiniaciref JSte^ 
Hon^ DUatoirie^ or <ltber prriiminary plea^ shall be recehfW, 
nriein the same be filed m^^fimr dojfM from the day of 
the return of the Writ or of the ding ^ the |deadii4 to 
vrhilb fioeh prolaninary Bseeption or plea k eppoMd^ 
Prorriso t not m But the &Qt of his having fiM afiy saeh • Mlbrfanry plea 
P'?^^ ^ or Bsnaplion sbsB not preelnde any party kom fUriu t^r« 
MiaNe^ent ^^^^ ^ ^j^ ^ ^j^^ ^ ^1^ merits of the tnnse w£hiu the 



M«f ' nifewdd ly liw W Hit filfflg of 8iiob pl«M raadflfkif ot^fiiv 
•Mb debf ahaJI bie reckondl friMa tb^ daf of tbe mteHo^P'*^ 
c«tory jndbiADtft an tAt prelraiiiMurjF plea or of tb^ "Mttb- 
drawai «C the aaiae* 

ZXII. Aad be k enaeted, That sd diiicb of tbe niiie^- SmI tt nT Ibt 
feoooM 8eaiioii,6# of apy otter part Of tbe «i4Aot,ia« ^^ 
idirects that tbe mere fifo; of a Ihrndnde it intartmitiott |!{{!y,^ iff 
ia aaj caee, sbril staj proeeedingB bi sacb iaae ' daring naifeM n^iS^ 
three ^78, BbaH be and is btrobf repealed ; ftdd tbat from i^^ 
luid after tbe passiAff of Ihli Act, tiie Demamde in uiter-**^**'^**^*' 
ireatioa maj be filtd as at present' wttbout bring allowed 
hf any Oenrt or Jod^, but libell tti»t stay proeeedinm ia 
^e case or otherwise affect t^ same untit ii shall baTt 
lieen allowed bjrtbe Court opon motion in Term or by one 
of the Judges ^t tbe Court Qp6n petttion in Taention $ and 
that after anyanch ZlemanA in interfention sbatt hai^e 
been allowed by tlie Conrti tbe proceedingain the case 
ahnll be stayed during three days^ and the pro^Tisions of the 
said mnety-seeood section shall apply after such allowanoe 
«f the Demande in intervention as they now do lifter the 
9Qig of tbe same : And cTery such motion or petition may 
^6 jouMe or printed sit'iiny time before Jtid^dmnt 

tytn. And whereas the Coarts of:Ij9«fer Canada m RmUsI* 
jmt'by 1ft w mvested with sufficient autboritjr to gnftr^ . 
aghast ^e frandulent arrangemMjts of. debtors with die 
biddttnj at the sale U rtti proper^ seised by authority of 
JusUsa^ S^ it therefore enacted, That wbene«er it sheUwbsn the 
SBi^ to tba Q^rt out of whichaoj Wntde7krmMAp»eh%mt oC 
baire i^ed» 1^ the return of the Sheriff, xnrdf any otberg^w]7»* 
t^ilionr of the Court duly autboriae^ to act in sash seiaure»^|^ .gi _ , 
thak tbe odiiehKaer of real property taken in exm|tion»bas(ioiiri tball 
negleoted to pay tiie priee of bis adjudkation accordmg ^^^^^^ ^ 
the eondidona of the sale, the Court, al^ instaoee of theJJ^^^ 
plaintiff or of tbe defendnnt, or of aovf opposing party ^AaB^lilA^dcp^ii 
osder the Sheriff or oAer oSeer of the Court, aaabotecMCsiawm 
mentlBiied, to proeeedanew with |he sale of the smd reelb^ Im 
proper^ at ihefoUe enAirent the pori^haser after n<4iQ«»|J|2|^J^ 
giTea in tbe manner peseribe^ ^jM'^l and shall dirent 
9ie said Sheriff or sucn officer oif^e Conrt^to r^ujr^euery 
bidder presenting himself at tbp' time of such 'second sale, 
betnre receinng bis first biddifig, td diapoilt and jwy sl^anin 
e^mit to fba amount of tbe eqsts then due to the ptabktiff 
hit aosts of judgment and aataure. . 

XXtV, That if any bidder refuse topsyeueb sumysuohothsrwlisbs 
Sheriff or oSaer of the Court Qbail . go on with the said ^ ftgt^ d 
eeoond aale, starting fibm the next preceding bidding asif*'*" *"•* 
siadi bidder bad not <i(bitNl a^y bidding., 

XZY. TImt koaeaofa tibii4jekwd.ad>HUoationini^ 



in»y be consfquence of the neglect of the second purchaser to de« 

SaB c?a'ibW ^^^ ^ P"*^® ^^ ^'* purchase, it shall he lawful for the 
Mle. Court, if thereto required by any interested party, to order 

such Sheriff or officer of the Court to require everj biddrr, 
before bidding, to ileposit and pay into his hands k sum 
equal to one third of the debt due to the plaintiff, includ- 
ing capital^ interest and costs ; but such sum shall in no 
case exceed One Hundred Pounds currency^ 

PlatntMTnity XXVI. That when the plaintiff op his Attorney ad 

&i^^ toem, or any person duly authorised to act on belialf of 

sralve a bid- ^^^ plaintiff, shall authorize such /Sheriff or officer o( the 

ding wiUiout . Conrt either in writing or in the presence of two compe-* 

deposit. tent witnesses^ whose names such* officer shall enter in bis 

return proceedings, to receive the bidding of a bidder 

without requiring the df posit of moneys m tlie cases above 

mentioned, such Sheriff or officer of the Court shall receive 

^ such bidding, and shall proceed to the sale and adjudication 

of the real property seized, without requiring the deposit 

and payment m the sums aforesaid or of any sum whatso* 

ever. 

If the Wafndff XXVII. That if after the issue of the Writ de terru 
SbSw ' ^^ ^^^^^^ **>« fi"»^ adjudication, the plaintiff or bis Attor- 
DeTendantwin ^^7 ^^ ^^^ cause shall declare on oath before one of the 
oauae property Judges of the Court, that he is credibly informed and be* 
to be wQudged Sieves that the defendant, with a view to retard the sale of 
permMepofit^^ real property seized, will cause the real property to be 
may be'order^^^P^^S^d to insolvent or unknown purchasers, the Court 
iniritlnaUiice. shall have power to order such Sheriff or officer of the 
Court, who is hereby required to obey such order to re* 
qmre every bidder at the sate of any real property to de- 
posit and pay into his hands a sum equal to that due for 
costs up to the day of sale before receiving such bidding, 
unless such Sheriff or offlet^r of the Court shall, at the time 
of the sale, be authorized by ; the plaintiff, or by his 
Attorney, ad litems or by some party duly authorized, to 
attend to his interests, to receive such bidding vdtbout re- 
quiring siich deposit or {wyment. 
Deposit to be XXVIIl. That sorh Sheriff Or other officer shally im^ 
returned to mediately after the adjudication, return to the bidders to 
bidders not vrhom such properfy shall not have been adjudged, the 
pJJ2JJyJ^jj^.moncys deposited by them respectively iii virtue of this 
Act, and the amount deported by the person to whom the 
propertjr shall be adjudged shall be considered as part pay- 
ment of the purchase money* 

Vol adjudicth XXIX. That in eVenr case, the fid endunsseur et ad- 
Utire WMe dor judieataire shall, in addition, be required to pay all other 
*ILl*"b*^S*tn •^^^^S®* *"*^ mterest accruing to the judgment creditor, 
ana su je ^^ contrainte par carpi may issue against such bidder 



for the recoreiy of tlie differente between the amoimt hiiamirMnti^pBr 
bjr Mm ukI tluit of the retale Wkfotte enddre, witboot^'?*- 
bn being eniitied to claim enj OTerplos which abaJI be 
paid to the other creditors in their order, or in the absence 
of other creditorsy then to the judgment debtor* 

XXX. That such amtrainte par corp9 shall be order- How such 

ed by the Court at the instance of the plaintiff, or <^the^'^^*J|j**^' 

defendant, or of anj opposant not collocated for the full 

amount of bis debt, who shall make it app<iar bj j>rodttcti<»a 

before Ibe Court of the Record and of the proceedings on 

the seizure of the real property, that such bidder has not 

paid in and deposited the purchase money, and that a dif* 

^rence exists between the price of su( h bidder and that 

of the second sak3 ; and such oontrainte shall be ordered l^^lur^tion. 

and shall last until such pretended bidder shall have paid 

the amount of such difference, and of all costs incurred in 

the obtaining of such oon^rat^^^jMzr corps. 

XXXI. Aud whereas much inconyenienre, expense and Reciul. 
delay arise from the present Rulcof Law under which tlie 
purchaser of any real property can, in case of eviction or 
other traubley call only upon his immediate garant^ who, in 

bis turn, may calF upon liis garanty and so on until the last 
party responsible be brought into Conrt — For remedy 
thereof, Be it enacted, That in any such case it shall be Any party 
lawful for the purchaser evicted or troubled, to bring his'^hoiaightbe 
action €3% garantie in the first instance against any P«rty*][j2^"*"^ 
who might under the present Law be eventually hrDughtoourtatfofMif 
into Court in the manner aforesaid as garant ; and in therespecUng resi 
like manner any person called into Court 9» garant in j^nf^^^^f^^f 
such. ease may call into Court as his ^omn^ any P*rty wbojjj^^jjjj^ *" 
night under the present law be eventually brought intoinaunee* 
Court as garant m such case, in the manner aforesaid ; 
but nothing herein shall prevent any such party aforesaid 
from SQiDig or calling into Court his immediate garant if 
he tbtnk proper so to do. 

XXXn. And be it declared and enacted. That in theXodgimiitmsy 
absence of any one of the Jud^s, who ttave sat and been *» certain cases 
present at the hearing of any cause or proceeding arguHl'^JjP'*"^? **•• 
or hereafter to be argued before the said Superior Court. jujJ^|,„ *u, 
it is and shall be lawful for the other Judges to .pronounce present at the 
Judgment in- such cause or proceeding, provided they con;* hearing, 
atitute a majority of the Judges who heard the same 
argued, and agree in opinion in relation to such Judgment. 

XXXIII. That in all proceedings commenced and car^One judge 
ried on in vacation, in virtue of any law now or hereaftermay contiuae 
to be in force, before any one or more of the Judges of thel»"'*««l"»S« , 
Superior Court, it is and shall be competent, in case of the JJ,'JJU|^^ *" 
illness or absence of any one of the said Judges, for any another. 



itfAel. 



»?• 

olW JiidiSe of the arid CMort tosit » tbe plaee of tbe 

Jmigt so ill Of abMrntyutad to eiereiae tbe pow^r ani 

aathoritjr wkkh inmU W^beiii oi^oiviitd byiht:>JAdci 

so iH OT: abqeat, bai bo ootttniiMd to sit. 

^7^^ XXXIV. Tbat wheneftr tbere tzisls « AfierMm of 

JH^lJ^^^ ^opinion b«tfreei|.Mi7:tifo of tbo Jsdgos bofore whom such 

iwoJkidmsiidPi^^M^ttp.M^ b*Q^ eonuneoeed aod.<MUTied^o», tbe 

ilMf ^iMr. 89^ Judges bsfv and sbiJl coEtiiifie.lobaTe «,rigb|lo order 

that tbe e^me be argued before dteBi aad.otie otber Judgt 

of tbe said OmtL 

Aeion Md XXXV. And \m it exacted, Thai from and «fter the 

tui9iyftan passiog of this Act, the Towiidttp of Actoo wi^m raoeh 

cITi^Jr Sk ®^ ^^ Towndhip of Uploo aot eoMpriMd widiia the fir«t| 

ByMrtak second, tkhrd^ fowtb, nthf ebth, seveath aad ekbt raagee 

tber^o^ m the Q&aotj of DramnioBd, ia the Distriet of 

Tbrec^Bifm^ shall beaumed to aod inehided vithiA this 

Conaty of St. Hjaehithe, for Jadicial, Mimieipal and all 

other porposes, as if the said TowBshqp M part 

ship bad alfmja fimaed part of the said Oaoatf , and shall 

forai part < the droait of St Hjraeintbe* 

XXXVi Tbal das Aet shalViuccepI; io so fiir aeia 
otherfrise spedallj provided for, cone inlo larse on the 
first daf of Aiigost nest* ^ 

SCHEDULE A. 

Times otiMA ito. IVrma ef Ae Supermr Oimrt Aall 
bfi koldm mihe JDuiricuif Qmdtm a^ 
At the Citj of <2aebeo, ia and for tbe District of Qi.e* 
biNs, from tbe first to the fifth, both dsfs wclodedy of the 
.months of Febraarj^ Mareb, -April, Maj, Seplipmber^ 
October and Deeeariyer, andfirom the tweatietii to tin 
tW ea^'fifthv both dajrs inehided^ of the mpaihsof Jane and 
November, ia each and eTery jeac* 

At the City df Montreal, m and for the Distriet of 
Moahreal, from the S^BYenteeoth to the . tweoty-soveatb 
both &JS ineiaded, of each of the months of Febroary, 
Merth, Aprfl; May, Jnfli#VSeptBiaber,Ootober, Mdreinber 
and Deeeiabstr, iai eaeb year. 

60HRD17IiE &^ 

TimMM uMA ih4 ternu af^Circmi Cmrt shall 
be hdUm sti the Quebetr and Mmtreal Cintwii$. 

At the Oity of Qaebee, in and for tbe Q]oehfl!n Oiraait» 
frott the tweajieth to the twenty-fifth, both days inrluded, 
of the Bionths of Jamiary, Febniwy* March, April May, 
Jnae, September, Oetobin*^ November and Decembt r, of 
each and every year. 



At tbe City of Montreal, in and for the Montreal Clr- 
entty from the tenth to the fifteenth, both days inclndedyof 
eaeh of the months of Febraary, March, April, May, June, 
September, October, November and. Pecember, of each 
fear. 

CAP. OXCV. 

An Act to amend the Lower Canada Jvdieatare Act, and 
to provide for the service of Circuit Court Writs by 
BfluHffs in .eertaia oasea« 

lAssenied to, Uth June, 1853.] 

TTjfllEREAS it IB expedient and necessary to amend preawUe. 
Yf eertaioi Scictions of the Act passed in the twelfth 
year of Her Majestjr^s Reign, and intituled, An Act tQy2yt.t.9$. 
umend the Laws relative to the Courts cf original 
Cimil JuHedicttoH in Lower Canada, and to provide an 
easy and less expensive mode of effecting the service of 
Writs of Summons and Writs of ExecottOB d^ 6om$ 
lasuiiig from thv' Circuit doort created by the said Act; 
B« it therefore enacted by tbe <{oeea*s Most Exedleut 
M^jesty^ by aad with the advice and consent of the Legi**' 
ktive Conacil «n4 of the Legislative Assembly of the Fi^o« 
viiiee ot Canada^ constituted mnd aaeembled br firtne of 
and uadertheaathority^of an Act MSaed>iii4heParliametit 
of the United Kingdom of Ghreat Batain tnd Ireland, add 
intitttled. Ait Act to re-unite the Provinceeof Upper emd 
Lower Canada, and for the Government of Uanadaf 
asd it is hereby enacted by the amhority oif the same, 
That the fiftieth Section of the Act first above cited, shall Writ cf 
be and is hereby amendi»d in such a manner aa4opeTinit*'"'2T*** 
ail Writs of Summons ad respondehdum issuing from UiiEi||^j|^" 
said Circuit Court in all tases cognizable &rem» and Distnat amy be 
when by law such Writ may he executed in Mf DistirietwUrffMd toihe 
other than tbe Distrietin which the same shall have y^f^otA^^^^^^^^^' 
to be, at the option and choice of the Plaiotiff or Phistiffs^^i^TL i^^ 
in such eases, addressed Either to tbe Sheriff of such other ApUon of the 
District or t» any Bafliffof tbe 6ttperiof Court in suetinala^* 
other Distriot, to be by such officer exceutiDd and returned 
into the Cimuit Court at the plaee wliere the same shall 
have issottd, ac«ordin|:.tb theeaigeney of such Writ and 
to law, and such Wnt ao rtloroed shall be reoeiv«d and 
the Oartifieateordoe ferridaor eocecution Aall boautheii*^ 
tio as ia crdioaiy eases* 

IT. And be it enaeted, That in any ease in the saldFreeeding 
Ciccuit Court when any Writ of Summons shall ^equu-e«^f^^ W^^ 
to be exocated in two or more Districts, the next fitted- J^J^^^ 
ing Section may apply and regulate the procaediags, andiu more than 
as many original Writs of Summons may issue as there om) DuuieU 
may be Districts in which the same are to be executed, and 



the ninetj-third Section oC tlK^ A<st liereiii firtt above 
cited^sball be so interpreted an fa give fti) and ani|de eflbet 
to this SectioQ of the present Act. 

JUaa Yfritot m. And be it enacted, That the aeventf^first Section 

•neeuted in ^ amended as to permit alias Writs of Ekecntion de boms 

enotlier Db- issuing from the Suid Circuit Court, and reqoiring 1x> be 

yj! ^-"*/ ^ execntifd in anjr Distdet other than the District in wMch 

^U^ ^ * ^^^ ^°^^ ^^^^ ^^^ issued, to be, at the optien and eboice 

of the Plaintiff or Plaintiffs in such eases, addressed either 

to the Sheriff of such other District or to anj Bailiff of the 

Superior Court in such other District, to be by such 

officer dulj executed and returned into the Circuit Court 

at the place where the same shall have isMied, and the 

said Court shatl be bound to receive the return of service 

and esecution as in other cases. 

Du^ of the IV. And be it enacted. That, in all casea wbefein sttch 

WM^ wS*^"** of Summons orof executionife&mts shall be ao 

ih^ be addressed to a Bailiff of the Superior Court in aoeb Dis- 

>ddrc«ed. trict other than the District in whirb the same shall have 

issued, it shall be the duty of such Bailiff in whose hands 

soeh Writ shaH be placea fortbwiUi to eiecute and duly 

return the same into the Circuit Court at the place where 

the same shall have so issued. 

FueUhmenf of V. And be it enacted. That any such Bailiff who shall 

f*^hr ??!^*"***S^®^^ ^^ refuse duly to executn and return m accordance. 

to any mS " ^*^ ^^ provbions of this Aot^^ny such Writ so entms* 

Writ. ted to bim, or who shall improperly eiecute or return any 

sueh Writ of Summons or Writ of Bse(SUtion« sbal] be 

liahle In damages at the spit of the Plaintiff or Flaintifib or 

other interesteid person or pfr»ons, as in ordinaiy cases, 

for all iiyu'y or loss sustained by soeh neglect or reinsal, 

or by such improper execution or return of any such Writ, 

and the sureties of such Bailiff sbaU be holden as in other 

cases according to law. 

Liability of ^I* ^^ ^ ^ enacted. That in any caae wherein under 

BailifflVir any Writ of Saecxtion so as albresaid ianied a:nd address- 

mooeya levied »d to any Bailiff, such Bailiff shall have levied theameimt 

under any sach^jf ^ ^^y ^^^ of Execution or any part thereof^ abch 

"^ Bailiff shall be held reaponaibie for the due payment thereof 

tq the Plaintiff or Plaiotiffii, or into the Cmirt from which 

the Writ issuedtn any fxwh cause, snd shall be amtraign^ 

able for the ssme 1^ the ordinary course of law, and bj 

the order of .the Circuit Court at the place where soeh 

Writ of Execution aball hsTe issued. 



JOIJLQ OK 




3 6105 044 641 095 






*-^V^>% 




